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My  LorDj 

It  is  not  your  eminence  as  a  great  lawyer^  nor  your  distinction 
as  a  leading  member  of  our  highest  Legislative  Assembly,  that  moves  me 
to  dedicate  the  following  Treatise  to  your  Lordship : — I  inscribe  it  to 
the  Author  of  the  "  Lives  of  the  Chancellors." 

I  have  the  honour  to  be, 
My  Lord, 
Your  Lordship's  very  faithful  and  obliged  Servant, 

JOHN  FRASER  MACQUEEN. 


CORRIGENDA. 


Page  47,  the  case  mentioned  as  decided  by  Lord  Keeper  North  was  Palmer 
V.  Trevor,  1  Vem.  261. 

Page  162,  omit  the  word  **  matured  ^*  in  the  third  line  from  the  top. 


PREFACE. 


I  HAVE  endeavoured  to  make  this  work  useful, 
clear,  and  short. 

The  subject  is  distributed  according  to  the  order 
of  time  ;  and  the  simpler  cases  are  made  to  introduce 
those  which  are  more  complex. 

My  plan  is  to  treat  first  of  General  Rules,  and 
then  of  Special  Stipulations. 

Questions  of  Conveyancing  I  touch  upon  but 
Kghtly,  because  these  are  more  ably  dealt  with  by 
writers  whose  books  are  necessarily  in  every  hand. 

For  a  similar  reason  I  am  silent,  or  nearly  so,  as 
to  pleading. 

Keeping,  however,  within  the  Umits  of  a  strict 
adherence  to  my  subject,  the  relation  of  husband 
and  wife  is  one  pecuHarly  fertile  in  legal  diflBculties, 
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and  certainly  not  barren  of  judicial  conflict.  Merely 
to  collect  the  cases  would  have  been  easy.  But  I 
have  not  always  thought  myself  at  liberty  to  give 
decisions  without  commentary.* 

To  Mr.  Bethell,  Q.C.,  for  valuable  advice  and 
important  suggestions  my  sincere  thanks  are  due. 

The  continued  revision  of  Mr.  Russell,  Q.C.,  confers 
an  obligation  upon  my  readers,  as  well  as  upon  myself; 
and  furnishes  another  proof  of  the  fact  that  those  who 
have  most  to  do  contrive  often  to  have  the  most 
leisure. 

In  the  Appendix,  No.  I.,  there  is  a  practical 
Summary  of  proceedings  on  "  Alienations  by  Married 
Women,"  which,  I  hope,  will  prove  useful  (parti- 
cularly to  solicitors),  not  only  in  England,  but  in 
Scotland  and  Ireland,  as  well  as  abroad ;  wherever, 
in  short,  married  women  having  English  deeds  to 
execute,  may  happen  to  reside.  It  is  the  first  effort 
yet  made   to   methodise   and  elucidate  the   system 


*  The  remarks  of  a  legal  writer  may  be  of  use  in  practice.  He  has  his 
mind  full  of  the  subject.  All  the  authorities  have  been  reviewed  by  him. 
He  finds  a  case  which,  in  the  language  of  the  Courts  "  stands  alone."  By 
a  word  or  two  he  may  prevent  it  from  misleading.  He  puts  readers  on 
their  inquiry,  and,  by  inducing  an  exercise  of  thought,  fixes  legal  principles 
in  the  reason  as  well  as  in  the  memory. 
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established  under  the  Fines  and  Recoveries  Act,  and 
the  rules  of  the  Court  of  Common  Pleas,  passed  in 
pursuance  thereof.  To  say  nothing  of  the  pains 
bestowed  on  it  by  myself,  this  Summary  has  had  the 
benefit  of  a  carefiil  revision  by  Mr.  Millard,  of  the 
Acknowledgments  Office,  who  has  contributed  the 
forms  and  other  materials  now,  for  the  first  time, 
made  public.  Those  who  know  from  experience  the 
many  misapprehensions  which  the  new  enactments 
occasion,*  will  be  the  readiest  to  commend  the  good 
service  done  by  Mr.  Millard,  to  whom  I  have  pleasure 
in  expressing  my  obUgation. 

Since  the  period  when  Mr.  Roper  wrote,  the 
law  which  forms  the  subject  of  his  prolix  though 
learned  Treatise  has  been  greatly  matured;  and 
even  the  Notes  of  his  profound  and  accompKshed 
Editor   have   lost    much   of    their   value,  t      Many 

*  The  number  of  Acknowledgments  taken  in  each  year  is  no  less  than 
6000.    This  shows  the  importance  of  having  the  practice  rightly  understood. 

t  For  example,  Mr.  Jacob's  elaborate  Commentary  of  forty-six  close 
pages  on  the  <<  Solemnisation  of  Matrimony,"  is  entirely  superseded  by  the 
Judgment  of  the  House  of  Lords  in  the  Presbyterian  Marriages'  Case,  Queen 
y.AfUlis,  10  Cla.  &  Fin.  534  ;  infra,  pp.  4,  6,n.  This,  however,  with  some 
of  his  other  Notes,  must  always  continue  to  be  curious  and  interesting,  as 
showing  his  research,  penetration,  and  singular  sagacity ;  but  after  aU  he 
only  doubtfully  anticipates  that  which  has  been  since  fixed  and  concluded 
by  judicial  authority.  Such  of  his  Notes  as  retain  their  utiUty,  I  have 
availed  myself  of,  with  the  proper  acknowledgments. 
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points  of  high  importance,  formerly  questioned, 
are  now  settled ;  and  doubts  have  been  cleared 
away  by  decisions,  which  give  us  certainties  instead 
of  speculations. 

A  new  work  was  therefore  wanted.  How  far  the 
present  may  satisfy  the  demand  of  the  profession, 
the  profession  itself  must  decide. 

J.  P.  M. 


9,  Old  Square,  Lincoln's  Inn, 
March  \9ik,  1849. 
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THE    LORD    CHANCELLOR, 


IN 


WHITTLE  v.  HENNING. 


I  AM  compelled  to  notice  here  a  judgment  pronounced 
by  the  Lord  Chancellor^  too  recently  to  admit  of  my 
adverting  to  it  in  the  body  of  the  work, — a  judgment  of 
the  greatest  importance,  to  which  the  attention  of  the 
profession  cannot  be  too  much  directed,  since  it  deter- 
mines the  much  debated  question  whether  a  wife's 
reversionary  interest  in  a  chose  in  action  may,  by  the 
operation  of  conveyancing,  be  accelerated  so  as  to  place 
it  (subject  to  her  equity)  at  the  absolute  disposal  of  the 
husband. 

In  order  to  make  the  case  more  easily  intelligible,  I  will 
offer  one  or  two  preliminary  remarks  on  the  general  legal 
rules  which  govern  the  right  to  a  married  woman's  choses 
in  action;  rules  which,  it  must  be  owned,  are  in  the 
last  degree  fanciful,  arbitrary,  and  perplexing. 

Thus,  though  the  husband  may  sue  for  the  recovery  of 
his  wife's  choses  in  action,  the  property  is  not  his,  but 
remains    in    her   undivested   by  the  marriage.     If  the 
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husband  die  before  the  wife^  her  right  continues;  and 
if  a  joint  suit  have  been  commenced^  his  death  does  not 
necessarily  cause  an  abatement.  If  the  wife  die  before 
the  husband^  the  property  goes  to  her  legal  repre- 
sentative. The  right  of  action  which  the  husband  acquired 
by  the  marriage  ceases.  He  can  sue  only  as  her  adminis- 
trator, and  subject  to  her  debts. 

The  right,  however,  of  the  husband  to  recover  payment 
during  the  coverture  is  not  only  absolute,  but  exclusive. 
The  wife  (though  the  property  is  hers,  and  not  his),  cannot 
give  a  discharge.  If  the  debtor  pay  the  money  to  the 
wife  without  the  husband's  authority,  he  must  pay  it  over 
again  to  the  husband.* 

By  the  law  of  England,  choses  in  action,  subject  to  one 
or  two  exceptions,  presently  to  be  noticed,  are  unassign- 
able. Therefore,  a  wife's  chose  in  action  cannot  legally 
be  assigned.  But  in  Equity  the  husband's  agreement  to 
assign  will  be  made  effectual.  If,  however,  the  husband  die 
before  the  chose  in  action  agreed  to  be  assigned  has  been 
reduced  into  possession,  it  will  belong,  not  to  the  proposed 
assignee,  but  to  the  surviving  widow;  because  nothing 
short  of  reduction  into  possession  can  defeat  her  claim. 
And  this  is  the  rule  no  less  of  equitable  than  of  legal 
jurisdiction,  upon  the  great  principle,  that  Equity  fol- 
lows the  Law. 

Thus,  a  wife's  balance  at  her  banker's,  though  apt  to 
be  regarded  as  a  fund  in  possession,  is,  in  truth,  a  chose 

*  Palmer  v.  Trevor y  1  Vem.  261,  see  infra,  p.  47. 
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iu  action^  over  which  her  husband  has  no  legal  power, 
except  the  power  of  compelling  payment  during  the 
coverture.* 

So  soon  as  the  marriage  is  had,  the  husband  may  draw 
a  cheque  on  his  wife^s  banker  for  the  balance  due  to 
her.  Upon  sufficient  eyidence  of  the  marriage,  the 
banker  is  bound  to  pay  the  money  to  the  husband. 
But  if  the  husband  die  before  receiving  it,  the  widow, 
and  not  his  personal  representative,  will  be  entitled  to 
claim  it. 

A  wife's  public  stock,  standing  in  her  own  name,  though 
a  chose  in  action,  is  assignable  by  statute ;  and  the  hus- 
band has  a  direct  and  immediate  power  over  it,  whereby, 
without  altering  its  character,  he  can  legally  transfer  it  to 
a  third  party,t  and  thus  defeat  the  wife's  claim  by 
survivorship. 

The  public  stock,  therefore,  of  a  married  woman,  stand* 
ing  in  her  own  name,  seems  to  partake  of  two  opposite 
characters ;  being  in  possession  for  purposes  of  transfer  by 
the  husband  during  the  coverture,  but  in  action,  and 
subject  to  the  widow's  claim  by  survivorship,  if  standing 
in  her  name  at  his  death. 

*  A  banker  is  but  an  ordinary  debtor,  see  infra,  p.  19.  The  case  of  ffiU 
y.  Foley,  1  Phil.  404,  in  which  it  was  held  that  a  banker  might  plead  the 
Statute  of  Limitations,  has  been  affirmed  by  the  House  of  Lords  (Session 
1 848). 

t  The  practice  of  the  Bank  of  England  in  such  a  case,  I  understand,  is,  to 
require  a  certificate  of  the  marriage,  and  a  statutable  declaration  of  identity. 
This  last  is  indispensable  where  any  doubt  arises, — as,  where  the  marriage 
certificate  exhibits  a  place  of  residence  different  from  that  described  in  the 
Bank  books. 
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A  similar  remark  applies  to  the  wife's  negotiable  secu- 
rities— ^her  bills  of  exchange  and  promissory  notes — which, 
though  they  be,  indeed,  choses  in  action,  are  assignable 
by  the  Law  Merchant,  and  are  subject  to  the  husband's 
absolute  legal  power  of  transfer  by  simple  indorsement, 
which  defeats  the  widow's  claim  by  survivorship. 

Thus  much  where  the  interest  of  the  wife  is  a  present 
interest,  capable  of  being  made  instantly  available  by  the 
husband.  But  suppose  the  wife's  interest  to  be  rever- 
sionary. As  in  such  a  case  reduction  into  possession  is 
impossible,  it  is  plain  that  the  wife's  right  by  survivorship 
cannot  at  law  be  defeated.  Then,  ought  the  same  rule  to 
be  followed  in  Equity  ?  This  was  the  great  question  decided 
in  Purdew  v.  Jackson.'^  There  the  decree  ordered  that  the 
fund  should  be  transferred  to  the  Accountant-General  to 
the  credit  of  the  cause  upon  the  trusts  of  the  will ;  the 
dividends  to  be  paid  to  Isabella  Purdew  during  her  life ;  and 
on  her  death  the  parties  to  be  at  liberty  to  apply.  The 
ftind  accordingly  stood  in  the  name  of  the  Accountant- 
General,  in  pursuance  of  the  order.  In  other  words,  it 
was  in  the  custody  of  the  Court,  to  be  distributed  on  the 
death  of  the  tenant  for  life  according  to  the  just  rights  of 
the  parties  interested. 

One  of  these  parties  was  a  married  womian,  who  had  a 
vested  interest  in  remainder  expectant  on  the  death  of 
Isabella  Purdew.  Sir  Thomas  Plumer  (holding  this 
interest  to  be  purely  an  equitable  chose  in  action)  deter- 

*  1  Russ.  I. 
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mined^  by  analogy  to  legal  rules^  that  the  property  did  not 
pass  by  the  marriage  to  the  husband^  but  on  the  contrary 
remained  ^^  in  the  wife  ewactly  as  if  she  had  never  been 
married,'^  And  he  decided  that  an  assignment  for  valu- 
able consideration^  was  inoperative  against  the  wife  sur- 
viving^ although  she  had  been  a  party  to  that  assignment^ 
and  had  had  the  benefit  of  it.* 

The  policy  of  the  decision  in  Purdew  v.  Jackson  has  been 
questioned.t  The  objections  to  it  deserve  attention :  they 
are  grave,  if  not  conclusive.  Where,  it  is  asked,  is  the 
wisdom  of  allowing  a  married  pair  and  their  children 
to  starve  when  the  wife  has  a  reversionary  chose  in 
action  adequate  to  supply  their  wants  ?  and  where  is  the 
consistency  of  maintaining  such  a  rule  in  one  species 
of  property,  and  violating  it  in  another?  If  it  be  the 
perfection  of  justice  to  lock  up  the  wife's  reversionary 
interests  in  personalty,  why  are  her  reversionary  interests 
in  realty  left  at  the  disposal  of  herself  and  her  husband  ? 
Two  things  the  opposites  of  each  other  cannot  be  right. 
But  of  the  power  over  the  wife's  real  estate  no  complaints 
are  heard ;  because  from  this  power  no  inconvenience  is 
felt,  but  on  the  contrary,  great  utility  arises. :(     The  pro- 

*  To  the  credit  of  the  wife,  it  should  be  obserred,  that  it  was  her  second 
husband  who  advanced  the  ungracious,  or  rather  the  dishonest,  demand  to 
which  Sir  Thomas  Plumer  gave  effect. 

+  In  the  list  of  those  who  are  opposed  to  it  we  must  include  the  great  legal 
name  of  Sir  Edward  Sugden.    See  Box  ▼.  Jtzckwn,  Drury,  42. 

X  In  1844  or  1845  a  Bill  containing  a  clause  to  establish  uniformity  in  this 
respect  was  brought  in  by  Lord  Chancellor  Lyndhurst.  It  authorised 
married  women  to  assign  their  reversionary  interest  in  personal  estate  by 
deed  acknowledged.    The  clause  was  approved  of  by  the  eminent  persons 
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visions  for  separate  use^  the  restraint  upon  anticipation^ 
and  the  equity  to  settlement  are  contrivances  amply 
sufficient  for  the  wife's  security.  She  is  more  likely  to 
lose  than  to  gain  by  the  enforcement  of  a  rule  which  makes 

property  to  depend,  not  upon  right  but,  upon  accident. 
Thus,  where  as  occasionally  happens,  a  purchaser  chooses 
to  rely  on  the  honour  of  a  married  woman,  he  may  buy 
her  reversionary  chose  in  action,  notwithstanding  legal 
rules.  But  he  incurs  a  risk,  in  respect  of  which  his 
price  will  not  come  up  to  more  than  a  half  or  a  third  of 
the  true  value  of  the  property.  In  such  a  case  can  it 
be  doubted  that  the  chief  sufferer  (supposing  her  to  act 
honestly)  is  the  wife  herself? 

In  other  cases  Insurances  are  effected,  but  always  at  a 
sacrifice ;  of  which  the  wife  feels  the  severity. 

The  opponents  of  Pwrdew  v.  Jackson  further  contend 
that  "  it  has  thrown  out  of  the  market  many  valuable 
interests.  And  when  the  principle  or  theory  of  the  decision 
is  examined,  it  will  be  found  unsatisfactory ;  for  it  professes 
to  be  bottomed  on  the  maxim,  that  Equity  follows  the  Law. 
But  the  interest  in  Pttrdew  v.  Jackson  was  an  interest 
known  only  to  equitable  jurisdiction ;  to  which  there  is 
nothing  analogous  at  law.''*  The  law  therefore  imposed 
no  restraint  upon  the  Court;  which,  in  making  a  new 

w 

(including  the  late  Mr.  Duval)  whom  the  Chancellor  consulted.  But  it  was 
not  retained  in  the  Act  as  finally  passed,  because  that  Act  related  exclusively 
to  real  property,  and  it  was  thought  better  to  make  the  clause  a  part  of  a 
Bill,  which,  it  would  seem,  was  then  contemplated,  relative  to  personal 
property.  ♦  Per  Mr.  Bethell. 
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precedent^  was  free  to  consult  the  plain  dictates  of 
convenience  and  utility.* 

The  analogy  recognised  between  a  legal  chose  in  action 
and  a  trust  fund  in  Equity  is  not  a  little  forced  and 
metaphorical.  But  it  seems  to  fail  still  more  when  the 
property  (as  in  Purdew  v.  Jackson)  is  actually  in  court;  for 
in  that  case^  the  money  has  been  recovered^  and  is  secure. 
There  may  indeed  be  a  contest  between  rival  claimants  of 
the  fund ;  but  there  can  be  no  question  with  the  party 
against  whom^  if  the  case  were  subject  to  legal  jurisdiction^ 
an  action  would  have  lain  to  compel  payment. 

Better,  therefore,  say  the  opponents  o{  Purdew  y,  Jackson, 
would  it  have  been  to  give  efifect  to  the  husband^s  assign- 
ment of  the  wife^s  choses  in  action,  subject  to  her  Equity. 
This  (which  was  Lord  Hardwicke^s  notion),  would  have 
enabled  the  husband  to  make  use  of  the  wife's  property 
during  the  coverture ;  and,  at  the  same  time,  would  have 
secured  a  provision  for  her  in  the  event  of  survivorship. 

Arguments  of  convenience  induced  Courts  of  Equity  long 
since  to  disregard,  or  evade,  the  legal  rule  which  says, 
that  choses  in  action  cannot  be  assigned ;  and  it  may  be 
doubted  whether  similar  considerations  ought  not  also  to 
have  moved  them  to  go  a  little  further,  and  dispense,  in 
many  cases,  with  that  manual  apprehension  which  lawyers 
denominate  a  reduction  into  possession. 

*  This  waa  what  Lord  Thurlow  did  when  he  supported  the  all-important 
clause  against  anticipation  of  the  wife*s  separate  property.  He  said  : — 
"  The  separate  use  is  a  creature  of  Equity.  In  sanctioning  a  clause  indis- 
pensable to  its  efficacy,  no  legal  rule  is  infringed.** 

b 
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Such  are  the  objections  which  have  been  nrged  against 
this  celebrated  decision,  which,  however,  has  kept  its 
ground  for  now  more  than  a  quarter  of  a  century. 

While,  therefore,  the  interest  of  the  wife  continues 
reversionary,  no  assignment  by  the  husband  or  by  the 
husband  and  wife  together,  will  bar  her  survivorship. 
Yet  if  the  prior  interest  were  assigned  to  the  wife  (so 
as  in  effect  to  make  her  interest  a  present  one),  it  was 
thought  by  some  that  the  husband  might  then  reduce 
the  fund  into  possession,  or  might  by  assigning  it  enable 
his  assignee  to  do  so.  The  decision,  however,  of  the  Lord 
Chancellor  in  Whittle  v.  Henmng^  shows  that  this  opinion 
was  erroneous.  The  facts  there  were  shortly  these.  A 
fund  in  court  was  held,  under  a  marriage  settlement^ 
upon  trust  to  pay  the  dividends  to  the  husband  for  life, 
then  to  the  wife  for  life,  and  then,  upon  trust,  to  pay  the 
principal  to  such  child  or  children  of  the  marriage  as  the 
husband  and  wife  should  appoint.  The  husband  and  wife 
made  an  appointment  in  favour  of  one  son.  Soon  after- 
wards this  son  relinquished  his  interest  to  his  mpthePi  in 
order  that  her  life  estate  might  expand  into  an  absolute 
interest,  expectant  on  the  husband^s  death.  Finally,  the 
husband  himself  assigned  and  surrendered  to  her  his  life 
estate.  It  was  then  assumed  that  the  fund  had,  by  virtue 
of  the  process  here  resorted  to,  become  ^  present  interest 

*  Mr.  Phillips  has  been  so  good  as  to  communicate  to  me  the  proof  sheet 
of  his  Report  of  this  case,  which  will  appear  in  his  second  volume,  p.  731. 
See  also  Jurist,  vol.  xii.  p.  1079.  Judgment  was  given  on  21st  December, 
1848. 
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which  the  husband  could  claim  or  transfer  subject  to  the 
wife's  Equity  to  a  settlement.  !]^ut  the  real  object  of 
the  machinery  was  ultimately  to  vest  the  property  in 
the  son,  for  whose  benefit  and  advancement  in  life  his 
parents  intended  it.  Accordingly,  they  presented  a 
petition  praying  that  the  fund  might  be  transferred  to  him. 
This  petition  came,  in  the  first  place,  before  Lord  Lang- 
dale,  to  whom  sundry  precedents  were  cited  in  support  of 
the  application.  In  particular,  the  case  of  Hugovdn  v. 
flofl*  before  the  Vi<5e-ChancelIor  of  England,  was  relied 
upon ;  and  it  was  alleged,  that  upon  the  strength  of  these 
authorities  a  practice  had  grown  up,  and  large  sums  of 
money  had  been  paid  away.  But,  on  the  other  hand, 
it  appeared  that  in  Story  v.  TongCj-^  Lord  Langdale  had 
declined  to  follow  upon  petition  the  precedents  which 
had  been  made  by  the  yice-Chancellor  of  England,  think- 
ing  the  matter  too  important  to  be  decided  without  bill 
filed.  The  consequence  was  that,  when  the  application 
in  Whittle  v.  Henmnff  came  before  his  Lordship,  he  simply 
dismissed  the  petition,  retaining  his  former  views.  Li 
other  words,  he  refused  his  assistance  to  the  petitioners. 
An  appeal  was  then  taken  to  the  Lord  Chancellor,  who, 
though  he  did  not  appear  to  feel  the  hesitation  expressed 
by  Lord  Langdale,  took  time  to  consider ;  and  ultimately 
pronounced  judgment,  holding  that  the  interest  of  the 
wife  continued  still  reversionary,  and  unaffected  by  all  that 
had  been  done. 

♦  14  Sim.  695.  t  7  Beav.  91. 
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Purdew  v.  Jackson,  and  the  other  cajses  which  follow  it, 
say,  that  inasmuch  as  ^he  husband  cannot  dispose  of  his 
wife's  reversionary  interest  in  a  legal  chose  in  action, 
therefore,  he  shall  not  dispose  of  her  reversionary  inte- 
rest in  an  equitable  chose  in  action;  because  Equity 
follows  the  Law.*  But  in  this  case  of  Whittle  v.  Henningy 
the  decision  is  rested  upon  a  principle  of  equitable  pro- 
tection, which  does  not  necessarily  follow  the  Law,  but 
peradventure,  may  contravene  it.  Thus,  Lord  Cotten- 
ham  opens  his  judgment,  by  observing  that  ''  the  question 
in  the  case  is  one  affecting  the  protection  which  this 
Court  will  afford  to  married  women.'*  Further  on,  his 
Lordship  lays  it  down  that  "  the  Court  will  not  permit  a 
husband  to  deprive  his  wife  of  her  reversionary  interest ;  *' 
adding,  that  "  it  would  be  strange  if  such  a  scheme  should 
have  the  effect  of  depriving  this  Court  of  its  jurisdiction 
for  her  protection."  t     In  another  place,  the  same  great 

•  To  the  same  eflTect,  Sir  William  Grant,  in  Mitford  v.  Mitford,  9  Ves.  98, 
said,  '^  As  at  law  the  wife's  choses  in  action,  not  reduced  into  possession,  survive 
to  her,  80  do  her  equitable  interests  in  the  same  case  survive  to  her  in  Equity." 
In  the  same  case  he  observes,  generally,  that  ^  what  interests  survive  to  the 
wife  in  Equity  is  determined  by  analogy  to  the  rules  of  Law." 

f  Alluding  to  this  ^  scheme,"  his  Lordship  said,  '^  It  is  true  that  the  wife 
has  not  only  a  present  life  interest  from  her  husband,  but  the  ultimate 
interest  in  the  fund  from  her  son ;  and  therefore,  it  is  said,  has  a  pre- 
sent absolute  title  to  the  whole.  This  proposition  assumes  that  her  rever- 
sionary life  interest  no  longer  exists, — that  it  is,  in  fact,  merged  in  the  other 
interests  so  conferred  upon  her  by  her  husband  and  son.  But  this  can  only 
prevail  if  the  Court  should  by  an  analogy  to  law  establish  an  equitable  merger 
for  the  sole  purpose  of  depriving  the  wife  of  this  protection  to  her  rever- 
sionary interest,  which  it  has  hitherto  afforded,  which  would  be  to  permit  a 
supposed  analogy  to  the  rules  of  Law  to  defeat  the  rules  and  practice  of  this 
Court  in  the  protection  it  affords  to  married  women,  although  in  all  other 
cases  it  disregards  the  rules  of  Law  and  the  rights  of  husbands  when  they 
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Judge  says,  that  ''the  principles  of  this  Court  are  for 
the  protection  of  married  women,  against  the  too  severe 
operation  of  the  marital  right.^'  As  to  the  doctrine  that 
in  cases  of  this  sort  Equity  follows  the  Law,  his  Lord- 
ship observed,  that  he  ''would  not  permit  a  supposed 
analogy  to  rules  of  law,  to  defeat  the  rules  and  practice 
of  this  Court/^  And,  finally,  he  characterised  the  ma- 
chinery employed  "  as  an  invasion  of  the  principles  of  the 
Court,  which  protect  married  women  in  defiance  of  legal 
rights." 

The  wife's  reversionary  interest,  therefore,  in  a  chose 
in  action,  must  henceforth  be  regarded  as  an  object  of 
equitable  favour;  so  that  even  if  by  analogy  to  legal 
rules  her  survivorship  could  be  barred.  Equity  on  its  own 
principles,  and  in  violation  of  legal  rules,  would  save  it. 

But  then  the  question  suggests  itself — ^to  what  end  was 
the  painful  inquiry  into  legal  rules  in  Purdew  v.  Jackson^ 
since,  after  all.  Equity  itself,  "  in  defiance^'  of  legal  rules, 
interdicted  the  thing  unsuccessfully  attempted  to  be  done 
in  that  case  ? 

The  great  difficulty  is,  to  determine  what  shall  consti- 
tute a  reduction  into  possession,  so  as  to  bar  the  widow's 
right. 

Thus,  suppose  her  entitled  to  a  sum  of  money  secured 

mterfere  with  such  rules  and  practice.  What  this  Court  protects  is  the 
reversionary  life  interest  of  the  wife ;  and  for  that  purpose  it  will  consider  it 
as  still  reversionary,  notwithstanding  other  parties  interested  in  the  fund 
may,  for  the  purpose  of  depriving  her  of  such  reversionary  interest  hy 
enabling  her  to  dispose  of  it,  endeavour  to  unite  in  her  person  aU  the  other 
interests  in  it." 
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by  mortgage,  and  that  the  husband  applies  for  payment. 
Suppose  also  that  the  mortgagor  is  obliged  to  borrow  the 
amount,  and  that  the  lender  stipulates  for  a  continuance 
of  the  old  debt,  and  for  a  transfer  of  the  old  security. 
Will  this  transfer  be  a  reduction  into  possession?  In 
other  words,  is  the  transferee  bound  to  pay  to  the  widow 
that  debt  which  has  never  been  extinguished,  but,  on  the 
contrary,  has  been  kept  on  foot  by  his  own  stipulation  ? 
According  to  Purdew  v.  Jackson,  the  widow's  claim  seems 
insuperable.  Yet,  can  anything  be  conceived  more 
unjust  ? 

The  case  of  Reea  v.  Keith,^  before  Sir  Lancelot  Shad- 
well,  does  not  solve  this  question,  because  there  his  Honour 
assumes  that  the  mortgage  debt  was  jsaie^. 

At  Common  Law,  reduction  into  possession  in  the  case 
of  a  bond,  bill  of  exchange,  or  promissory  note  given  to  a 
wife,  is  considered  to  be  effected  by  the  husband's  merely 
bringing  an  action  for  its  recovery  in  his  own  name  alone, 
without  joining  her  as  co-plaintiflf.t  The  reasoning  of  the 
Judges,  too,  in  the  Common  Law  Courts,  seems  less  strict 
on  this  point  than  those  which  prevail  in  Equity,  and  are 
entitled  to  the  more  attention,  since  the  rules  in  question 
are  legal  rules. 

*  11  Sim.  388. 

t  See  Oaters  v.  Maddey,  6  Mee.  &  W.  427  ;  Skerrmgton  v.  Yatea,  12 
Mee.  &  W.  856  ;  Hart  v.  Stephens,  6  Q.  B.  Rep.  937  ;  Scarpdlmi  v. 
Achewny  7  Q.  B.  Rep.  869.     See  infra,  p.  153. 
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INTEODUCTORY  REMARKS. 


HISTORY  OP  THE  MARRIAGE  CONTRACT. 


1.  Marriage  a  Ocntract  at  once 
Cfivil  <md  Divine    •     .        .1 

2.  Com^pUiUd  <m  ih/»  CmUMMfiU 
prior  to  ike  TretU  Decree^  by 
mere  eoneeni        ,        .        .2 

3.  LegitimatUm  per  stibsequent 
Matrimowiwn      .        .        .3 


4.  Trent  Decree, 
naiHcal  eeUe 


eccle- 
.    3 


5.  AncUfmt  Mamiage   Law  of 

Engkmd      .        .  .4 

6.  TrtfnJt  Decree  not  received  mi 
EngUvnd     ....    4 

7.  Marriage  in  England  bp  mere 

content  defective,  except  for 
certain  purposes  .        .        .4 

8.  ^ects  of  English  Marriages 
mere  consent    •  .5 


9.  Ancient   Marriage  Law   of 
England  very  peculiar .  6 


10.  PrietU^  Intervention  always 
indispensable  to  perfect  mar- 
riages in  England        .  6 

11.  Evils  of  Clandestine  Mar- 
riages  .      • .        .       . .    7 

12.  Remedy  by  Lord  Hwrdf- 
wuA^sAct         .        .        .7 

il3.  Jteguisites  wider  that  Act      .    8 

14.  Its  operation  in  Engkmdsimi' 
lar  to  thai  of  the  Trent  De- 
cree on  the  Continent    ,       .    9 

15.  It  often  worked  ii^nstice. 
Hence,  4  Geo,  A,  c.  76  .9 

16.  Present  Law,  e<k7  Will,  4, 

c.  85   .        .        •        •        .10 

17.  Who  may  Marry     .        •    •  1 1 

18.  Distinction    between    Ba/nns 

and  Licenses  .        .12 


The  Contract  of  Marriage,  by  wMch  man  and  woman  Marrtageftcon- 

®   '     '^  •  ^  tract  at  once  dvU 

are  conjoined  in  the  strictest  society  of  Kfe  till  death  or  w»d  divine. 
divorce  shall  separate  them^  is  the  most  ancient,  the  most 
important,  and  the  most  interesting  of  the  domestic  rela- 
tions. Though  correctly  designated  a  civil  contract,  it 
differs  in  sundry  points  from  all  other  civil  contracts;  and 
chiefly  in  this,  that  it  is  indissoluble  at  the  volition  of  the 
parties.  For  which  reason,  and  because  of  certain  myste- 
rious expressions  of  high  import  respecting  it  in  the  sacred 
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writings^  it  is  also  deemed  a  divine  contract;  having  been 
so  constituted  by  the  circumstances  of  its  original  institu- 
tion in  the  case  of  our  first  parents^  and  by  the  fact  of  its 
subsequent  elevation  into  the  character  of  a  symbol^  or 
type^  emblematical  of  the  union  of  Christ  with  his  Church. 
Hence,  by  Roman  Catholics,  marriage  is  considered  a 
sacrament;  and  even  by  many  denominations  of  Pro- 
testants it  is  regarded  as  in  some  degree  partaking  of  the 
sacramental  nature,  although  they  do  not  admit  it  to  be 
actually  a  sacrament.  And  this  it  is  which  renders 
matrimony  an  holy  estate,  religious  in  its  chief  essential 
attributes,  though  temporal  and  arbitrary  in  its  multiform 
methods  of  external  celebration. 
AndenUycom-         By  the  earlier  ecclesiastical  law,  down  to  the  middle 

pletedthrooghont  . 

^em^^nt   ^^  *^®  ''^^^^  ccutuTy,  marriage  throughout  the  continent 
of  parties.  ^f  Europc  was  looked  upon  as  a  consensual  contract  (o), 

capable  of  being  completed  by  the  parties  without  any 
interposition  of  spiritual  authority.  This  appears  f5rom 
the  Decretals,  from  Sanctius  De  MatrimonUs,  and  more 
especially  from  De  Burgh,  who  (in  a  Treatise,  composed 
at  the  end  of  the  14th  century)  expressly  affirms  that  the 
priests^  co-operation  is  unnecessary,  as  not  being  of  the 
essence  of  the  matrimonial  sacrament,  but  merely  recom- 
mended by  the  Church  for  the  sake  of  greater  decency 
and  order.  So  that  according  to  these  venerable  testi- 
monies the  sacrament  of  marriage  might  be  mutually 
administered  by  the  contracting  parties  to  each  other, 
without  the  aid  of  the  sacerdotal  office;  or  even  the 
presence  of  any  one  clothed  in  holy  orders. 

(a)  That  is  to  say,  a  contract  com-  ever,  happen  not  to  conscmunate  the 

pleted  by  a  mere   interchange  of  marriage    conjmictione    corporum, 

consent — by  the  oonjnnctio  animo-  they  were,  nevertheless,  entitled  to 

ram  ;  so  that  although  the  parties,  all  the  rights,  and  subject  to  all  the 

after  consent  given,  should,  by  death,  liabilities  of  the  marriage  state, 
disagreement,  or  other  cause  what- 
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And  here  may  shortly  be  mentioned  a  benevolent  l^^^ 
fiction  of  the  Roman  law^  whereby  children  bom  bastards 
were  held  legitimate  on  the  subsequent  marriage  of  their 
parents — a  rule  which  was  adopted  by  the  Canonists^  and 
followed  by  every  Christian  nation^  whether  Popish  or 
Protestant^  England  alone  excepted.  And  yet  there  were 
not  wanting  strenuous  e£Ebrts  to  import  this  doctrine 
hither.  But  it  met  with  a  mem(»*able  and  final  repulse 
tram  the  Barons^  assembled  in  Parliament,  at  Merton,  who, 
in  answer  to  a  proposition  for  its  introduction,  emphati- 
cally declared  nolumus  leges  Anglise  mutari  {b). 

Thus,  then,  stood  the  general  law  of  marriage,  when,  about  J2SSriJ«SSi««- 
three  centuries  ago,  the  famous  Council  of  Trent,  assem-  SotI!^**^'*'* 
bled  by  the  Pope,  made  a  decree,  which,  after  adn^ting 
that  clandfistine  marriages  had  previously  been  valid, 
proceeded  to  declare  that,  for  the  ftiture,  no  marriage  should 
be  effectual  unless  celebrated  duly  in  fade  ecclesiae  {c). 
And  this,  I  believe,  continues  still  to  be  the  law  of  most 
Roman  Catholic  communities  (<Q. 


(b)  It  waa  sappofled  that  althou^ 
the  doctrine  of  Legitimation  per 
flcibseqaens  Matrimommn  was  not 
reeeived  in  Ea^aaA,  yet  if  a  perton 
bom  a  bastard  in  a  country  where 
the  doctrine  obtained^  was  legitimated 
by  the  sabseqnent  marriage  of  Ids 
paxoitB,  sneh  person  might  inherit 
land  in  England  on  the  principle 
that  if  one  be  legitimate  where  he  is 
bom,  he  should  be  taken  to  be  legi- 
timate all  the  world  over.  But  in 
BvrtuiMMe  ▼.  Vcurdea,  7  Cla.  &  Fin. 
895,  it  was  decided  by  the  House  of 
Lords  that  a  Scotchman,  under  such 
circumstances,  although  to  all  intents 
and  purposes  Intimate  on  the  north 
side  of  the  Tweed,  and  indeed  eyery- 
where  besides,  was,  neyertheless,  not 


^gitimate  to  the  efibct  of  inheriting 
a  landed  estate  of  his  father's  in 
Yorkshire ! 

(o)  ^The  law  of  the  Gonncil  of 
Trent  is,  that  a  marriage,  to  be 
valid,  must  be  in  the  presence  of  the 
parish  priest  and  two  witnesses.'* — 
Evidmee  of  Dr,  WimMn  in  tfte 
Suuex  Peerage  OaaCf  11  Cla.  St, 
Fin.  764. 

(d)  But  supposmg  a  marriage  of 
two  Protestants,  celebrated  in  a 
Roman  Catholic  country,  according 
to  their  o^  ritual,  it  would  be  con- 
sidered TsUd,  although  not  in  accord, 
anoe  with  the  lex  locu^Bvidence  cf 
Dr.  Wiseman  in  the  StuHx  Peerage 
Case,  11  Cla.  &  Fin.  764. 
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Andent  marriage 
law  of  Bngland. 


Trent  deeree 
not  receiyed  in 
Eni^d  ; 


where*  however, 
marriams  by  mere 
eonaent  were  onlj 
eHbetoal  for  cer- 
tain pwpoaw. 


Upon  the  late  case  of  the  Irish  or  Presbyterian  mar-> 
riages  {e),  the  great  question  of  debate  in  the  House  of 
Lords  was,  whether  the  ancient  matrimonial  law  of 
England  was  the  same  as  that  which  had  obtained  in  the 
rest  of  Europe  anterior  to  the  decree  of  the  Council  of 
Trent.  That  decree,. be  it  observed,  had  authority  only 
in  those  countries  which  acknowledged  the  Papal  supre^ 
macy.  It  had  no  reception  in  England,  being  dated 
nearly  thirty  years  subsequent  to  the  breach  between 
Henry  VIII.  and  the  Pope.  The  matrimonial  law  of 
England,  therefore,  continued  on  its  former  footing.  By 
that  law  clandestine  marriages  were  allowed.  But  they 
were  no^  attended  with  the  same  effects  as  marriages 
solemnised  in  facie  ecclesise.  And  herein  Ues  the  pecu- 
liarity of  the  old  English  law,  when  viewed  in  contradis* 
tinction  to  the  ancient  continental  law.  By  the  conti- 
nental law,  prior  to  the  Council  of  Trent,  a  private 
marriage  was  as  good  as  a  public  one.  By  the  law  of 
England,  until  altered  by  the  statutes  to  which  we  are 
about  to  advert,  a  private  marriage,  that  is  to  say,  a 
marriage  not  solemnised  in  facie  ecdesiae,  was  good  only 
for  certain  purposes  (/).  Thus,  a  private  or  clandestine 
marriage,  or,  as  it  was  sometimes  called,  a  verbal  contract, 
(which  might  either  be  by  words  of  present  consent,  or  by 
words  of  promise,  followed  by  cohabitation),  was,  in  the 
first  plaoe,  not  sufficient  to  give  the  woman  the  right  of  a 
widow  in  respect  to  dower;  nor,  secondly,  to  give  the 
man  the  right  of  a  husband  in  respect  of  the  woman's 
property ;  nor,  thirdly,  to  render  the  issue  begotten  legi- 
timate; nor,  fourthly,  to  impose  upon  the  woman  the 
.disabilities  of  coverture ;  nor,  fifthly  and  lastly,  to  make 
the  marriage  of  either  of  the  parties,  (living  the  other,) 

(e)  The  Queen  y.  MiUia,  10  Cla.  &  Fin.  534.     Oatherwood  ▼.  CoiUm.,  13 
Mee.  &  Wei.  261.  (/)  Bla.  Com.  e.  15,  p.  439. 
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with  a  third  person  void  {ff) ;  all  these  consequences 
being  confined  exclusively  to  marriages  solemnised  in 
facie  ecclesiae. 

Nevertheless^  the  effects  of  clandestine  marriages  were  what  wm  an. 

dontly  thd  effscts 

very  remarkable^  though  falling  greatly  short  of  those  ofprirfttemar- 
which  attached  upon  regular  matrhuony.  For  it  is  now  '^'-^^- 
agreed^  and  has  indeed  been  decided  by  the  House  of 
Lords^  that  at  common  law^  a  contract  entered  into  between 
man  and  woman  bywords  of  present  consent  was  indis- 
soluble.  The  parties  could  not  release  each  other  from 
the  obligation.  Either  party^  too^  might  by  a  suit  in  the 
spiritual  court  compel  .the  other  to  solemnise  the  marriage 
in  facie  ecclesise.  It  was  so  much  a  marriage^  that  if 
they  cohabited  together  before  solemnisation^  they  could 
not  be  proceeded  against  for  fornication,  but  merely  for 
a  contempt.  If  either  of  them  cohabited  with  another 
person,  the  parties  might  be  proceeded  against  for  adultery. 
The  contract,  moreover,  was  considered  to  be  of  the  very 
essence  of  matrimony,  and  was,  therefore,  and  by  reason 
of  its  indissoluble  nature,  styled  in  the  ecclesiastical  law 
verum  matrimonium  and  sometimes  ipsum  matrimonium* 
Another,  and  a  most  important  effect  of  such  a  contract 
was,  that  if  either  of  the  parties  afterwards  married  with 
another  person,  solemnising  such  marriage  in  facie 
ecclesise,  the  same  might  be  set  aside  even  after  cohabi- 
tation and  after  the  birth  of  children  (A) ;  and  the 
parties  might  be  compelled  to  solemnise  the  first  mar- 
riage in  facie  ecclesise. 

So  a  contract  of  marriage  per  verba  de  futuro  followed 
by  cohabitation,  produced  precisely  the  same  conse- 
quences as  a  contract  per  verba  de  praesenti.     For  where 

(g)  It  did  make  it  voidable.    See      void.      A  proceeding  to  set  it  aaid? 
the  next  paragraph  in  the  text  was  necessary. 

(h)  It  was  not  however  absolutely 
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Andtnt  law  of 
England  as  to  the 
oonstitation  of 
marriage  veiy  pa- 
ealiar. 


a  copula  ensued  upon  the  promise^  the  present  consent 
essential  to  matrimony  was  supposed  to  be  at  that 
moment  exchanged  between  the  parties;  a  legal  pre- 
sumption which^  though  but  slightly  founded  in  nature 
or  reality^  was  held  to  be  abundantly  recommended  by 
its  equity  and .  the  just  check  which  it  imposed  upon 
perfidy. 

The  ancient  law  of  England^  therefore,  with  respect  to 
the  constitution  of  marriage,  was  veiy  peculiar,  and  no 
more  to  be  understood  by  reference  to  the  continental 
system,  or  evea  to  the  practice  of  the  sister  country  of 
Scotland,  than  the  law  of  real  property  or  any  other 
branch  of  our  jurisprudence.  And  this  I  take  to  have 
been  the  great  point  established  in  the  case  of  the  Irish 
marriages  aboTC  referred  to;  which,  though  carried  in  the 
House  of  Lords  with  infinite  difficulty,  and  in  spite  of 
many  strong  and,  as  some  may  think,  insuperable  argu- 
ments opposed  to  it,  must  henceforth  be  regarded  as 
settled  and  concluded  in  all  legal  reasoning  on  the  sub- 
ject; the  short  general  proposition  deriyable  from  the 
adjudication  being,  that  by  the  ancient  law  of  England 
a  marriage  by  private  contract  was  good  only  for  certain 
purposes,  and  those  not  the  most  important  ones;  no 
marriage  being  absolutely  perfect  until  celebrated  in 
facie  ecclesisB  by  the  intervention  of  a  person  in  holy 
perfect mairiagei.  orders;    that  is  to  say,  orders  conferred  by  episcopal 

authority  (t). 


Prieet  alwaya  in 
dispenaable  to 


(t)  The  theory  of  Sir  Wm.  Scott*s 
celebrated  judgment  in  DaJ/rym/pU  v. 
DalrymgpU^  2  Hagg.  Cons.  Rep.  64, 
does  not,  it  must  be  owned,  cor- 
respond throughout  with  the  views 
aboYe  suggested.  But  it  is  to  be 
remembered  that  the  Irish  Marriage 
case  (Queen  y.  MUHb,  10  Cla.    & 


Fin.  534)  underwent  the  most  ex- 
tensiYe  and  elaborate  examination  ; 
and  the  decision  is  by  the  hist  resort 
assisted  by  the  learned  judges ;  so 
that  it  is  Yain  and  idle  to  talk  of  a 
comparison  of  opinions.  See  also 
CoLtkerwood  v.  Cadony  13  Mee 
&  Wei.  261,  decided  by  the  Court 
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Towards  the  middle  of  the  last  century,   the  "evil  of  Eviuiofcuuidei- 

"  tine  marriages. 

clandestine  marriages  was  felt  to  be  one  of  the  growing 

evils  of  the  times^  productive    of   many  calamities  in 

families^  and  of  great  mischief  and  disorder  in  the  com> 

munity'^  (*).     Hence^  in  the  year  1753,  a  statute  (the 

26  Geo.  Zj  c.  83)   {I)  was  passed  at  the  instigation    of 

Lord  Chancellor  Hardwicke,  intituled  "An  Act  for  the  Remedy  thereof 

better  preventing  of  Clandestine  Marriages : ''  which  Act  wicke>  Marriage 

,  D      '  Xtt,  26  Geo.  9, 

is  considered  by  Blackstone  to  be  "an  innovation  upon  *^-^^- 
our  ancient  laws  and  constitution  '^  (m),  a  sentence  which 
there  is  but  little  doubt  it  deserves.     For,  adverting  to 
"the  great  mischiefis  and  inconveniences''  which  have 


of  Exchequer,  following  the  House 
of  Lords.  Sir  Wm.  Scott,  too, 
will  be  found,  on  a  reperusftl,  to 
betray  symptoms  of  hesitation  and 
uncertainty  when  dealing  with  the 
ancient  common  law  of  marriage  in 
this  country. 

(Jc)  Per  Lord  Hardwicke,  Middle- 
Urn  V.  Cfrofts,  2  Atk.  675. 

(0  26  Geo.  2,  c.  33.  It  is  said, 
that  at  the  time  when  this  Act 
was  introduced,  the  attention  of  the 
legislature  had  been  particularly 
drawn  to  the  subject,  by  a  case 
which  came  before  the  House  of 
Lords  in  its  judicial  capacity.  The 
case  seems  to  have  been  that  of 
Cochnm  V.  CampbeU,  an  appeal  from 
Scotland,  noticed  in  the  opinions 
given  in  DaJr^mpU  v.  DalryTivpU,  2 
Hagg.  105,  125.  That  case  was 
decided  by  the  House  of  Lords  on 
the  31st  of  January,  1753,  and  on 
the  same  day  it  was  ordered  that 
the  judges  should  prepare  a  bill  for 
the  better  preventing  clandestine 
marriages. — Lords*  Journals,  vol. 
28,    p.    14.       But,     although    the 


example  which  this  case  furnished 
of  the  effects  of  the  Scotch  law  of 
marriage  was  probably  the  imme- 
diate occasion  of  the  .measure,  it 
was  confined  to  England.  Some 
alteration  in  the  law  of  Scotland  was 
however  contemplated  at  the  time  : 
after  the  bill  had  been  committed, 
it  was  ordered  that  the  Lords  of 
Session  in  Scotland  should  prepare 
a  bill  for  the  more  effectually  pre- 
venting clandestine  marriages  in 
that  part  of  the  kingdom. — Lord£ 
JowmaUy  vol.  28,  p.  98.  See  2 
Roper,  on  Husband  and  Wife,  445. 
It  is  very  remarkable  that  the  in- 
congruity of  the  English  and  Scotdi 
laws  of  marriage  should  now  for 
nearly  a  century  have  been  thought 
deserving  of  legislative  interposi- 
tion. That  in  all  that  time  nothing 
should  have  been  donSy  though  often 
promised  and  undertaken,  is  but 
another  wonder  of  this  age,  so  fer- 
tile in  projects  adopted  and  aban- 
doned. 

(m)  1  Com.  c^  15,  p.  438. 
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arisen  from  verbal  contracts^  the  statute  enacted  that 
'^in  no  case  whatever  should  any  suit  or  proceeding  be 
had  in  any  ecclesiastical  courts  to  compel  a  celebration  of 
any  marriage  in  fecie  ecdeaias  by  reason  of  any  obntract 
of  matrimony  whatsoever,  whether  per  verba  de  present! 
or  per  verba  de  futuro/'  From  this  date,  therefore,, 
verbal  contracts  were  no  longer,  as  before,  indissoluble. 
Solemnisation  could  not  be  enforced;  and  a  subsequent 
marriage  solemnised  in  facie  ecclesise  could  not  be 
avoided;  but,  on  the  contrary,  would  be  valid  and 
binding  from  the  time  of  its  celebration,  and  would  be 
accompanied  by  all  the  civil  consequences  of  a  regular 
and  perfect  marriage. 
RequiBitM  under       Thc  statutc  rendered  it  indispensable  that  all  marriages 

LordHaxdwicke's  *^  ^ 

^^-  should  be  celebrated  in  some  parish  church  or  pubhc 

chapel.  Liberty,  however,  was  given  to  evade  this  obliga- 
tion, by  obtaining  a  special  license  from  the  Archbishop  of 
Canterbury;  a  dispensation  too  expensive  to  be  frequently 
resorted  to.  The  marriage  must  also  have  been  preceded 
by  publication  of  banns ;  but  these  might  be  got  rid  of  by 
Ucense  from  the  spiritual  Judge.  The  statute  further 
enacted  that  all  marriages  should  be  solemnised  in  the  pre- 
sence of  two  or  more  witnesses,  besides  the  officiating 
minister ;  and  an  entry  of  the  proceeding  was  to  be  made 
in  a  register  appointed  for  the  purpose,  to  be  signed  by 
the  parties,  the  minister,  and  the  witnesses.  Many  other 
formalities  were  prescribed  by  the  Act ;  which  moreover 
provided  that  where  either  of  the  parties,  (not  being  a 
widow  or  widower,)  was  under  twenty-one,  all  marriages 
celebrated  by  license  without  consent  of  guardians  should 
be  absolutely  void  {n). 

'  (n)  ^<  liOTd  Hardwicke*8  Mairiago  and  regulates  in  England  the  most 
Act,  with  considerable  modifications  important  of  all  contracts  upon  \^ich 
and  improvements,  i^mains  in  force,      civil  society  itself  depends.*' — Lord 
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The  effect  of  Lord  Hardwicke's  statute  was  to  do  away 
entirely  with  clandestine  marriages  in  England;  and,  so 
far,  its  operation  here  was  very  much  the  same  as  that 
of  the  Trent  decree  upon  the  continent. 

The  provisions  of  this  enactment  (in  many  instances 
productive  of  great  hardship  and  injustice)  continued  to 
be  law  till  the  year  1823,  when,  by  the  4th  Gteo.  4,  c.  76, 
the  penalty  of  nullity  was  confined  to  the  case  of  persons 
vMfully  consenting  to  the  performance  of  marriage,  before 
publication  of  banns,  or  before  obtaining  a  license,  or  by 
one  not  in  holy  orders,  or  elsewhere  than  in  a  church 
or  licensed  chapel.  The  want  of  consent,  too,  by 
guardians,  in  the  case  of  minors,  did  not,  by  this  Act 


Its  opention  in 
England  similac 
to  Max  of  the 
Trent  decree 
on  the  eontinent. 


Bat  it  often 
worked  inJoBtiee. 
Hence  the  4  Geo. 
4,  e.  76. 


^afnp5eU'«  IAvcb  of  ik$  ChamcettorBj 
voL  5,  p.  124.  The  noble  biographer 
BtateSy  that  before  the  Act,  ^  young 
heirs  and  heiresses,  scarcely  grown 
out  of  infancy,  had  been  inveigled 
into  mercenary  and  disgraceful 
matches;  and  p^nons  living  toge- 
ther as  husband  and  wife  for  many 
years,  and  become  the  parents  of  a 
numerous  offspring,  were  pronounced 
to  be  in  a  state  of  concubinage ;  their 
children  bdng  bastardised  because 
the  father  had  formerly  entangled 
himsaLf  in  some  promise  which 
amounted  to  a  pre-contract,  and  ren- 
dered his  subsequent  marriage  a  nul- 
lity. In  the  public  prisons,  particu- 
larly in  the  Fleet,  there  were  degraded 
and  profligate  parsons  ready,  for  a 
small  fee,  to  marry  all  persons  at  all 
hours  there ;  and  to  go,  when  sent 
for,  to  perform  the  ceremony  in 
taverns  or  in  brothels.*'  After  re- 
marking that  **  the  Act  declared  null 
aU  marriages  that  were  not  cele- 
brated by  a  priest  in  orders,"  and 
that    ^  in  the   case  of  minors  the 


license  should  be  void,  without  the 
consent  of  parents  or  guardians,"* 
his  lordship  proceeds  to  point  out  as 
its  prominent  defects  that  ''it  re- 
quired Roman  Catholics,  Dissenters, 
and  others,  to  submit  to  it,  or  be 
debarred  from  matrimony  altoge- 
ther. Another  great  defect  was,  that 
no  provision  was  made  by  it  respecting 
the  marriage  out  of  England  of  per- 
sons domiciled  in  England,  so  as  to 
prevent  the  easy  evasion  of  it  by  a 
trip  to  Gretna  Green.  The  measure 
was  likewise  highly  objectionable  in 
making  no  provision  for  the  marriage 
of  illegitimate  children,  who  had  no 
parents  recognised  by  law,  and  could 
only  have  guardians  by  an  applica- 
tion to  the  Court  of  Chancery  ;  and 
m  declaring .  marriages  which  were 
irregular  by  reason  of  unintentional 
mistakes  in  banns  or  licenses,  abso- 
lutely void,  although  the  parties 
might  have  lived  long  together  as 
man  and  wife,  with  a  numerous  issue 
considered  legitimate,  until  the  dis- 
covery of  the  irregularity." 


fAA 
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of  Geo.  4^  invalidate  the  marriage;  but  the  minister 
officiating  in  such  a  case  was  made  liable  to  banish- 
ment. And  the  23rd  section^  to  be  more  particularly 
adverted  to  hereafter  (o)^  provided  that^  in  the  event  of 
any  fraud  practised  to  procure  the  contract^  the  party 
guilty  thereof  should  forfeit  all  property  accruing  from 
the  marriage  (j9). 

The  statute  of  Geo.  4  was  certainly  an  improvement 
upon  that  of  Gteo,  2 ;  but  it  was  far  from  meeting  with 
universal  approbation;  for^  besides  many  other  objec- 
tions, it  left  the  power  of  marrying  as  it  stood  before, 
exclusively  in  the  hands  of  the  Church ;  a  restriction  which 
gave  oJBTence  to  almost  every  denomination  of  Dissenters. 
The  consequence  was,  that  in  the  year  1836  the  marriage 
law  of  this  country  underwent  a  still  farther  mutation ; 
having  been  then  placed  on  its  present  footing  by  the 
Present  law,  the    6  &  7  Will.  4,  c.  85,  commoulv  Called  Lord  John  Russell's 

6&7WilL4,c.85.  .  . 

Act,  which  enables  parties  desirous  of  entering  into  wed- 
lock to  complete  their  contract  without  any  appeal  to 
spiritual  authority.  Such  persons,  therefore,  as  object  to 
marry  in  facie  ecclesiae  may  now  repair  to  the  registrar ; 
and,  upon  giviog  the  notices  and  procuring  the  certificates 
prescribed  by  the  statute,  may  be  married,  either  before 
that  officer  by  a  verbal  declaration ;  or  in  the  registered 
places  appointed  for  the  purpose,  may  solemnise  their  mar- 
riage according  to  any  form  or  ceremony  they  please; 
taking  care,  however,  whichever  mode  they  resort  to,  that 

(o)  See  infra,  p.  15.  afterwards    superseded,    or    nearly 

(p)But  see  3  Geo.  4,  c.  75,  and  super8eded,bythe4Geo.4,c.76.  See 

4  Geo.  4,  c.  17,  and  Parliamentary  2  Roper  on  Husband  and  Wife,  482  ; 

Debates  of  1822  and  1823.    In  the  and  see  also,  TheKing  v.  InhabUcmts 

above  sketch  I  abstain  from  setting  of  Evrmmghamy  8  Bam.  &  Cress.  35, 

out  the    complicated  provisions  of  and  5  Bac.  Abr.  288. 
these  Acts,  because  they  were  soon 
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two  witnesses  be  present^  and  that  the  proceeding  be  com- 
pleted with  open  doors  between  eight  and  twelve  in  the 
forenoon  {q),  so  as.  to  afford^  I  presume^  some  security  for 
order  and  publicity.  Maitiages  thus  completed  are^  in  all 
respects^  as  binding  and  as  effectual  as  if  they  were  cele- 
brated sacerdotally.  Nay^  they  are  as  sacred  and  religious. 
For  a  perfect  marriage^  in  whatever  form  contracted^  must 
always  be  the  same  in  its  nature  and  its  consequences.  It 
is  divine  by  divine  appointment.  It  can  never^  therefore^ 
exist  as  a  merely  civil  contract.  Its  solemn  character^  its 
mystic  attributes^  and^  above  all,  its  indissolubility,  are 
entirely  independent  of  ecclesiastical  observances.  But 
whUe  we  say  this  much  on  the  one  hand,  it  must  be  owned, 
on  the  other,  that  unreflecting  and  ignorant  persons  will 
be  apt  to  regard  with  levity  an  engagement  entered  into  in 
a  manner  so  little  calculated  to  awaken  seriousness.  It  is 
in  this  point  of  view  that  the  ritual,  the  ceremonies,  and 
the  admonitions  of  the  Church  are  of  incalculable  value. 
For  which  reason  it  is  a  source  of  congratulation,  even  to 
the  authors  of  the  late  statute  themselves,  that,  except  for 
purposes  of  registration,  much  less  resort  has  been  had  to 
its  machinery  than  might  have  been  anticipated;  the 
people  of  this  country  being,  in  general,  satisfied  with  the 
liberty  afforded  by  the  Act,  although  most  of  them  recoil 
from  its  exercise. 

The    law    which    resrulates    the    constitution    of  the  who  may  many 

°  The  parties  must 

Marriage  Contract  being  now  stated,  let  us  see  who  are  JJJon^iSfhe*^^ 
capable  of  entering  into  this  relation.     And  first,  we  may  S^l^^te.^^S 

1  . 1     ,  J       1    i      I.  •     1  x-i_  1  there  must  be  the 

observe  that  no  persons  are  competent  to  bma  tnemseives  requisite  con- 

.  aents. 

in  matrimony  until  they  have  attained  the  age  of  consent, 
which,  by  the  conmion  law,  (following  the  Roman,)  is 

{q)  These  are  the  hours  prescribed      commonly  called  the  canonical  hours . 
by  the  62nd  canon,  and  hence  are      See  4  Greo.  4,  c.  76,  s.  21. 
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fixed  at  fourteen  in  males^  and  twelve  in  females;  not^ 
as  some  writers  affirm^  because  the  parties  are  then  sup- 
posed to  have  sufficient  discretion  to  appreciate  the 
consequences  of  so  critical  and  responsible  an  engage- 
ment; but  because  in  general  they  have  by  that  time 
arrived  at  physical  maturity,  and  the  worst  social  evils 
would  ensue  from  holding  them  incapable  of  marrying. 
otter  requisites.    Not  ouly  must  the  partics  be  of  the  proper  age,  but  they 

must  secure  the  requisite  consents ;  the  late  Act  having 
in  that  respect  made  no  change  (r).  *  They  must  have 
competent  mental  understanding,  and  competent  corporal 
capacity  («)•  S^o  likewise  we  may  remark,  that  neither  of 
the  parties  can  enter  into  the  contract  if  married  at  the 
time  to  another  individual;  in  which  case,  besides  the 
penalties  of  bigamy  {f),  it  is  evident  that  if  the  first 
marriage  be  legally  good,  the  second  must,  of  necessity, 
be  legally  bad.  And  here  I  inay  add  that,  by  Lord 
Lyndhurst's  Act  {u),  marriages  between  persons  within  the 
prohibited  Levitical  degrees  of  consanguinity  and  affinity 
are  now  ipso  facto  void,  and  not  merely  voidable. 


Distinction  be- 
tween banns  and 
licenses. 


(r)  6  &  7  Will.  4,  c.  86,  s.  10.  See 
also  Form  of  License,  Schedule  C. 
After  due  publication  of  banns  no 
evidence  of  the  consent  of  the  guar- 
dians  is  necessary.  But  the  banns 
must  be  correct ;  otherwise  the 
marriage  will  be  void.  There  are 
many  hard  resolutions  to  this  effect, 
founded  upon  reasoning  more  spe- 
cious than  just.  Sir  William  Scott 
said,  that  banns  should  be  in  the 
true  name  of  the  parties ;  **  other- 
wise no  one  would  be  put  on  their 
guard  by  the  publication.'*  The 
same  strictness  is  not  required  in  a 
marriage  Liceiue;   for    which    Sir 


WnUam  Scott  asogns  this  reason  : 
that  ^  it  is  granted  by  the  ordinary 
on  the  evidence  which  he  is  eon- 
tented  to  receive  ;  namely,  the  oath 
of  the  party,  as  required  by  the 
canons  of  the  Church."  See  Bex  v. 
Inhabita/ntt  of  Tibsftelf,  1  Bam  & 
Ad.  190  ;  Lome  v.  Gfoodwmy  3  Gale 
&  Davidson,  610. 

(«)  We  have  a  late  instance  in  the 
Ecclesiastical  courts  of  a  sentence 
of  nullity  by  reason  of  a  natural  in- 
curable physical  malconformation, 
D,v,A.l  Rob.  Rep.  379. 

(t)  1  James  1,  c.  11. 

(u)  BSlS  WUl.  4,  c.  54. 
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OP  PORFEITUEES  UNDEK  4  GEO.  4,  c.  76,  AND 

6  &  7  WILL.  4,  c.  86. 


1.  ITUs  work  limited  to  the  effects 

of  Marriage  u^MJn  profp&cty  .  13 

2.  In  certain  caaea  Hum  effectt  do 

not  arise      .  .13 

3.  Provisions  of  4  Oeo,  4,  c.  76, 

tf.  16    •        •        •        •        .13 


4.  Consent  of  Ouardians 


.  13 


5.  Wiere  Chiardians  absent^  or 

non  compos,  Ac*  .        .        .14 

6.  Forfeitures     hy    .reason     of 

fra/udulent  marriages  witJumt 
consevU  of  Quardicms  .        .  15 

7.  Provisions  of  6  ds  7  Will.  4, 

c.  85 16 


As  preliiniiiary  to  the  investigation  upon  which  we  are  Tbiaworkumitod 

^  ^  .  to  the  eflBectB  of 

about  to  enter,  it  is  proper  to  intimate  here,  that  the  "^^J^"*^" 
validity  or  invalidity  of  the  Marriage  Contract,  involving 
topics  of  ecclesiastical  jurisdiction,  will  not  be  discussed 
in  the  following  pages ;  the  objects  of  which  are  limited 
to  a  practical  inquiry  into  the  effects  of  the  contract, 
(assumed  to  be  valid.)  upon  Property.    But  in  certain  in  certain  eaaat 

^  '^       r  J-       9  thoMeflfectsdo 

eases  those  effects  are  prevented  from  arising;  and  it  is  notarise. 
proper  to  state  such  cases  in  the  outset. 

We  have  seen  that  the  marriage  of  persons  under  age 
may  have  unquestionable  vaUdity,  although  entered  into 
without  the  consent  of  guardians.  Such  marriages, 
however,  though  not  void,  are  nevertheless  forbidden  by 
the  law;  and  it  sometimes  happens  that  parties  eager  to 
effect  matrimony  commit  a  fraud  in  order  to  get  rid  of 
the  effects  of  this  legal  interdiction.  What,  then,  are  the 
consents  required  ?  The  16th  section  of  the  4  Oeo.  4,  c.  proTidonBof  the 
76,  enacts —  e.ie.*  ' 

That  the  father  of  any   person  under  twenty-one/ (not  being  a   Consent  of  goar- 
widower  or  widow)  ;  or  if  the  father  shall  be  dead,  the  guardian  or  marriages  of  in- 
guardians  of  the  person  of  the  party  so  under  age,  or  one  of  them ; 
and  in  case  there  shall  be  no  such  guardian  or  guardians,  then  the 
mother  of  such  party,  if  unmarried ;  and  if  there  shall  be  no  mother 
unmarried,  then  the  guardian  or  guardians  of  the  person  appointed 
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by  the  Court  of  Chancery^  if  any  or  one  of  them  shall  have  authority 
to  give  consent  to  the  marriage  of  such  party ;  and  such  consent  is 
hereby  required  for  the  marriage  of  such  person  so  under  age,  unless 
there  shall  be  no  person  authorised  to  give  such  consent. 

Where  guardiaiiB       Bv  the  17  th  section  it  is  enacted,  "  That  in  case  the 

are  non  compos, 

&c-  father  or  fathers  of  the  parties  to  be  married,  or  of  one 

of  them,  shall  be  non  compos  mentis^  or  the  guardian  or 
goardians,  mother  or  mothers,  or  any  of  them,  whose 
consent  is  made  necessary  to  the  marriage,  shall  be  non 
compos  mentis^  or  beyond  the  seas,  or  shall  unreasonably 
or  from  undue  motive  withhold  consent^  an  application 
may  be  made  to  the  Court  of  Chancery  by  petition  in  a 
summary  way ;  and  if  the  proposed  marriage,  shall  appear 
proper^  a  judicial  declaration  to  that  effect  may  be  made, 
which  shall  be  as  effectual  as  if  a  consent  had  been  duly 
had  from  guardians/'  It  has  been  decided  that  this 
clause  does  not  apply  to  the  case  of  a  father  who  is 
beyond  the  seas,  or  unreasonably  withholds  his  consent, 
but  only  to  a  case  in  which  he  is  non  compos  mentis  (f?). 
In  Cook  y.  Fryer  {x),  on  the  proposed  marriage  of  an 
infant  daughter  of  one  who  was  non  compos  mentis,  a 
petition  was  presented  to  the  Lord  Chancellor,  under  this 
section,  for  his  consent,  in  order  to  obtain  a  license.  The 
petition  was  referred  to  the  Master,  and  the  intended 
husband  by  affidavit  stated,  that  he  had  agreed  to  make  a 
certain  settlement.  The  Master  reported  in  favour  of  the 
marriage;  and  the  report  was  confirmed.  The  parties 
did  not  avail  themselves  of  the  consent  of  the  Lord  Chan- 
cellor; but  shortly  afterwards  married  under  the  6  &  7 
Will.  4,  c.  85,  without  license.  The  settlement  mentioned 
in  the  affidavit  was  not  made ;  the  parties  having  entered 
into  articles  for  a  different  settlement.    It  was  held  by 

(v)  Exp,  /.  C^  3  Myl.  &  Cr.  471.  (pc)  I  Hare,  498. 
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Vice  Chancellor  Wigram,  that  the  proposal  laid  before  the 
Master  amounted  to  a  contract  which^  in  the  absence  of 
any  settlement  properly  substituted  for  it^  the  Court 
would  enforce. 

The  first  inquiry,  therefore,  in  every  case  must  be  whether 
the  parties  when  they  intermarried  were  of  lawful  age,  and, 
if  not  of  lawful  age,  whether  the  requisite  consents  were 
obtained ;  because  although  the  want  of  such  consent  will 
not  invalidate  the  marriage,  it  will  produce  a  consequence 
which  some  may  think  a  greater  calamity;  for  by  the  23rd 
section  of  the  4  Gteo.  4,  c.  76,  it  is  enacted — 

That,  if  any  marriage  by  license  shall  be  procnred  by  a  party  to  such  Forfsitares  by 
marriage,  to  be  solemnised  between  persons  one  or  both  of  whom  shall  lent  mArriages 

without  consent 

be  under  age  (not  being  a  widower  or  widow),  by  means  of  such  party  of  guanUani. 
fEilsely  swearing  ;  or  if  any  marriage  by  banns  shall  be  procured  by  a 
party  thereto  to  be  solemnised  between  persons  one  or  both  of  whom 
shall  be  under  age  (not  being  a  widow  or  widower),  such  party  know- 
ing that  such  person  under  age  had  a  parent  or  guardian  then  living, 
and  that  such  marriage  was  had  without  the  consent  of  such  parent  or 
guardian,  and  knowing  that  banns  had  not  been  duly  published  accord- 
ing to  the  provisions  of  this  Act,  and  having  knowingly  caused  or  pro- 
cured the  undue  publication  of  banns,  then,  and  in  every  such  case,  it 
shall  be  lawful  for  His  Majesty's  Attorney  General,  by  information  in 
the  nature  of  an  English  Bill  in  the  Court  of  Chancery,  at  the  relation 
of  a  parent  or  guardian  of  the  minor,  to  sue  for  a  forfeiture  of  all  pro- 
perty which  hath  accrued  or  shall  accrue  to  the  party  so  offending,  by 
virtue  of  such  marriage :  and  such  Court  shall  have  power  to  declare 
such  forfeiture,  and  thereupon  to  direct  that  such  property  shall  be 
secured  for  the  benefit  of  the  innocent  party,  or  of  the  issue  of  the  mar- 
riage, or  of  any  of  them,  in  such  manner  as  the  Court  nhall  think  fit. 
And  if  both  the  parties  so  contracting  marriage  shall  in  the  judgment  of 
the  Court  be  guilty  of  such  offence,  it  shall  be  lawful  for  the  Court  to 
settle  and  secure  such  property  immediately,  for  the  benefit  of  the  issue 
of  the  marriage,  subject  to  such  provisions  for  the  offending  parties  as 
the  Court  shall  think  reasonable,  regard  being  had  to  the  benefit  of  the 
issue  of  the  marriage  during  the  lives  of  their  parents,  and  of  the  issue 
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of  the  parties  respectively  by  any  fatnre  marriage,  or  of  the  parties 
themselves,  in  case  either  of  them  shall  survive  the  other. 

The  clause^  of  which  only  an  abridgment  is  here  given^ 
requires  that  before  any  information  is  filed  in  pursuance 
of  it^  the  case  be  made  out  to  the  satisfaction  of  the 
Attorney  or  Solicitor  General,  upon  oath  (y).  It  has  been 
decided  (z),  that  where  a  husband  incurs  a  forfeiture  under 
this  clause,  the  Court  has  no  discretion  to  mitigate  the 
penalty;  but  is  bound  to  settle  and  secure  all  property 
present  and  Aiture,  of  the  wife,  for  the  benefit  of  herself 
*  and  the  issue  of  the  marriage.  And  that  where  the  hus- 
band alone  incurs  a  forfeiture,  the  Court  has  no  authority 
to  order  any  settlement  of  the  wife's  property  on  her  issue 
by  any  subsequent  marriage  (a). 

The  like  proceedings  may  be  resorted  to,  and  the  Hke 

consequences  will  arise,  in  the  case  of  similar  frauds  upon 

PioTisionsofthe   Lord  John  Russell's  Act,   6    &   7  Will.  4,  c.  85:  the 

85,  s.  43.  43rd  section  of  which  declares,  that  the  operation,  in  this 

respect,  imder  it,  shall  be  the  same  as  that  which  takes 
place  under  the  4  Greo.  4,  c.  76. 


(y)  By  the  24tfa  section  of  the 
same  Act,  <'all  agreements,  settle- 
ments, and  deeds,  entered  into  or 
executed  upon  marriages,  in  relation 
to  which  such  informations  as  afore- 
said shall  be  filed,"  are  made  void. 

(2)  Attorney  Oeneral  y.  MuUay, 
4  Ros.  329. 

(a)  Attorney  Oeneral  ▼.  Mtdlayy 
7  Bear.  351.  In  order  to  sostain  an 
information,  a  false  affidavit  that  a 
party  is  of  foil  age  is  equivalent  to  a 
false  affidavit  that  the  necessary  con- 
sent to  a  minor's  marriage  has  been 


obtained.  And  it  is  not  necessary 
to  show  that  the  minor  was  entitled 
at  the  time  of  the  mARiage  to  any 
property,  either  in  possession,  rever- 
sion, remainder,  or  expectancy. 
Attorney  Oeneral  v.  Seveme,  I  Coll. 
313.  A  husband  charged  with  pro- 
curing his  marriage  with  a  minor  by 
fidsely  swearing  that  the  consent  of 
her  parent  had  been  given,  cannot 
be  compelled  to  discover  the  iiftcts  on 
an  information.  Attorney  General  v. 
Lucoif  2  Hare,  566. 


S&l^ofoinjB  tj^e  Operation  of  CEfntetal  Iflules  unaffecteb 

&6  Sbpecfal  Jbtfjpulatfon. 


CHAPTER  I. 

RIGHTS  ARISING  FROM  THE  MARRIAGE. 


SECTION  I. 

CHATTELS  PERSONAL  IN  POSSESSION ;  AND 
SPECIFIC  CHATTELS. 


1.  PrmdpU  that  husband  cmd 
loifeareone    .        .        .    .  18 

2.  Princi^  of  Coverture  .        .18 

3.  CoveHwremoreexpUmaioryof 
the  coies  them  unity     .        .  18 

4.  HtuibancPa    mprenuicy   and 
wife's  suLtjugation    .        .    .  18 

5.  ffer  disabilities    .        .        .18 

6.  ChaUds  personal  Ac,  which 
were   the   husband's    before 


marriage  contirme  his  after 
nuiffricbge         ,        •        »    •  18 

7.  The  wife^s  on  the  other  hand 
become  by  the  marriage  the 
hnsband^s    .        .        .        .18 

8.  Balance  at  her  Banker's  .    .  19 

9.  Deposit  at  her  Bamker^s         .  19 

10.  Her  specific  chattels  in  the 
hands  of  third  parties     .    .  19 

11,  Her  biUs  emd  notes       .        .20 


Haying  shown  how  marriages  may  be  coinpleted^  and 
having  pointed  out  the  Forfeitures  of  property  to  which 
the  contracting  parties  in  certain  cases  are  sabject^  we 
now  proceed  to  examine  the  Rights  and  Liabilities  of 
Husband  and  Wife^  standing  upon  general  rules  unaffected 
by  special  stipulation^  in  so  far  as  the  same  are  enforced 
at  Law  and  in  Equity.     Now,  to  comprehend  the  nature 
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SESSION,  &C. 
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CHATTELS  PBR- 
80NAL  IN  POS- 
SESSIONy  &C. 

Priseiple  that 
husband  and  wife 
are  one  person  in 
law. 

Iireeoncileable 
with  coverture. 


Coverture  more 
satisfactory  than 
unity. 


Wife's  disabili- 
ties. 


The  husband's 
ehattels  personal 
in  possession 
continue  his  own. 


The  wife's  become 
the  husband's. 


and  extent  of  those  rights  and  liabilities^  we  must  keep  in 
view  (though^  perhaps^  not  literally  or  implicitly  adopt) 
a  principle  to  be  found  in  Blackstone  and  all  the  older 
writers,  namely,  that  by  marriage  the  husbaud  and  wife 
hecome  one  person  in  law;  a  principle  it  must  be  owned 
not  easily  recondleable  with  another  principle  which  has 
universal  application, — ^that  of  coverture;  whereby  the 
wife  is  regarded  as  distinct  from  her  husband,  but  so 
entirely  under  his  power  and  control  that  she  can  do 
nothing  of  herself,  but  everything  by  his  licence  and 
authority.  Coverture,  which  explains  most  of  the  cases 
better  than  unity,  involves  two  ideas :  on  the  one  hand, 
the  husband's  supremacy  (A);  on  the  other,  the  wife's 
subjugation, — both  creating  what  are  called  her  Dis- 
abilities ;  which,  beiQg,  as  Blackstone  tells  us,  "  intended 
for  the  wife's  benefit,"  are  gravely  cited  by  him  to  prove 
how  '^  great  a  favorite  is  the  female  sex  of  the  Laws  of 
England.'' 

The  natural  order  of  dealing  with  the  subject  will 
lead  us  to  begin  with  those  Bights  which  spring  imme- 
diately from  the  fact  of  matrimony,  without  reference  to 
subsequent  acts  done  in  the  progress  of  the  marriage  state. 
And  first,'  of  chattels  personal  in  possession.  Those  chat- 
tels personal  in  possession,  and  specific  chattels  in  the 
hands  of  third  parties,  which  before  the  marriage  belonged 
to  the  husband,  continue  to  belong  to  him  exclusively,  after 
the  marriage;  the  communio  bonorum  being  unknown 
to  the  marriage  law  of  England. 

Those  chattels  personal  in  possession,  on  the  other 
hand,  belonging  to  the  wife  in  her  own  right  of  whatever 
kind  or  denomination,  which  she  is  beneficially  possessed 
of  at  the  date  of  the  contract,  or  which  come  to  her  during 


(&)  Hence,  perhaps,  it  is  that  in     'Baron— his  rights  being  in  fact  truly 
the  old  law  books  he  is  termed  a      Baronial. 
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the  coverture,  are  absolutely  bestowed  upon  the  husband  chattels  per- 
by  virtue  of  the  marriage  (c) ;  so  that  he  may  dispose  of  bSLwn,^  &c?*" 

them  in  any  way  he  pleases,  whether  he  survive  her  or 

not;  for  he  has  an  immediate  and  absolute  property 
devolved  to  him  by  the  marriage,  not  only  potentially  but 
in  fact, — ^which  property  can  never  again  revest  in  the 
wife  or  her  representatives. 

The  phrase  chattels  personal  in  possession,  as  here  used, 
includes  all  moveables  of  the  wife,  such  as  jewels,  house- 
hold goods  and  the  like,  and  cash  in  her  hands. 

"Whether  it  embraces  money  at  her  banker's,  may  per-  Her  balance  at  a 

banker's* 

haps  depend  on  a  distinction  first  taken  by  Sir  William 
Grant  in  Carr  v.  Carr  (d).  He  there  says  that  a  balance 
at  a  banker's  is  a  debt  and  not  a  deposit.  And  in  Hill  v. 
Foley  (e)  it  was  held  that  a  banker,  sued  by  a  customer 
for  payment  of  his  balance,  might  plead  the  Statute  of 
Limitations  (/).  Such  balance,  therefore,  is  a  chose  in 
action  {g). 

But  Sir  William  Orant  suggested  that  if  the  money  Her  deposit  at  a 
were  delivered  to  the  banker  in  a  sealed  bag,  it  would  then 
truly  be  a  depositum.  It  would,  to  use  Lord  Mansfield's 
expression,  which  Sir  William  Grant  adopts,  have  an  ear^ 
mark.  In  other  words,  it  would  be  a  specific  chattel, 
and  as  such  would,  I  apprehend,  vest  by  the  marriage  in 
the  husband  as  his  absolilte  property.     For  it  has  been  Herspecmechat- 

^  ;  tela  in  the  hands 

long  settled  that  where  the  wife's  specific  chattels  or  goods  ^ird  parties 
are  in  the  hands  of  a  third  person,  the  husband  may  bring>  p«>p«rty. 
in  his  own  name  alone,  detinue  or  replevin  or  trover  for 

(c)  Co.  litt  300.  great  doubt  on  the  position,  that  cash 

{d)  1  Mer.  543,  n.  at  a  banker's  is  merely  money  lent, 

(c)  1  PhilL  404.  See  also  some  good  remarks  on  HUl 

If)  But   see    Poit   v.    Cleg,   11  v.  Foley  in  the  Jurist  of  the  24th 

Jurist,  28.9,  decided  by  the  Court  of  April,  1847. 

Exchequer  on   the    Ist    February,  (g)  As  trf  "the  wife's  choses  in 

1847,  where  the  Chief  Baron  throws  action,"  see  infra. 


c  2 
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cHATTEis  PBa-  them;  tlie  right  of  property  being  established  in  him  ex« 
SESSION,^  &a      clusively  by  the  marriage  (A).     Therefore,  even  should  he 

die  without  recovering  such  specific  chattels  or  goods, 

they  would  belong  to  his  representatives,  and  not  to  the 

wife  by  right  of  survivorship  (t). 

Herttoek:  The  husbaud  may  transfer  stock  standing  in  the  name 

Her  fond  In  court  of  his  wifc  (k),  and  he  may  pledge  her  fund  standing  in 

by  him.  the  name  of  the  Accountant-General  to  her  account.  That 

is  to  say,  he  may  do  so,  subject  to  the  wife's  equity  to  a 
provision,  if  such  equity  exist  in  her  fevour  (/), 

As  to  bills  of  exchange  and  promissory  notes  payable  to 
the  wife  dum  sola,  they  have  this  resemblance  to  chattels 
personal  in  possession,  that  instantly  upon  the  marriage 
the  husband  alone  can  negotiate  and  pass  them  by  in- 
dorsement, the  wife  being  rendered  incapable  of  so  doing 
by  the  disabilities  of  coverture  (m). 


Her  billB  and 
notM. 


(h)  Bull.  N.  P.  50,  63 ;  1  Roper, 
Husb.  and  Wife,  169  ;  Selwyn's 
N.P.  Pawes  y.  MarshaXl,  1  Sid.  172 ; 
1  Vent.  261.  1  Bacon's  Abr.  700. 
Com.  Dig.,  Bar.  and  Fern.,  V.  The 
hnsband  also  acquires  by  the  mar- 
riage a  right  to  reduce  into  posses- 
sion the  wife's  outstanding  personal 
chattels.  But  the  wife's  property  in 
these  is  not  divested  by  the  marriage. 
For  on  the  contrary  it  remains  in  her 
during  the  coverture,  and  survives 
to  her  after  her  husband's  death, 
miless  he,in  his  lifetime,  have  reduced 
them  into  possession.  The  right, 
therefore,  respecting  outstanding 
personal  chattels  or  choses  in 
action,  will  be  treated  of  under  the 
head  of  ^  Rights  arising  from  acts 


done  in  the  marriage  state,"  wtfra, 

(t)  Si  femme  perd  Mens,  et  prit 
baron,  et  baron  mort,  I'executor  del 
baron  aver  ceux  biens,  quia  le 
property  de  eux  est  en  lui  per  le 
marriage,  niemt  ohskmt  le  perder. 
Powes  V.  Marshall,  1  Sid.  172. 

(h)  I  Rop.  225  ;  3  Yes.  619  ;  9 
Ves.  196, 

(t)  Samaum  v.  Dewer,  3  Rus.  91. 
As  to  the  wife's  equity  to  a  provision, 
see  infra, 

(m)  Barlow  v.  BUhop,  1  East.  432 ; 
1  Rop.  214.  As  to  the  husband 
suing  to  recover  payment  of  his 
wife*s  bills  and  notes,  and  the  conse- 
quence of  his  omitting  to  do  so,  see 
<' Chattels  personal  (or  choses)  in 
action,"  iatfra. 
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SECTION  II. 
OF  THE  RIGHT  TO  CHATTELS  REAL. 


CHATTBUBSAL. 


1.  Thote  vMck  were  the  htu- 
bancTt  hffore  the  marriage 
eotUmtte  to  be  Ms  after  U      ,  21 

2.  The  leifie  aire  placed  ai  hie 
aUolute  diepoaaly  except  that 
he  cammot  hy  will  ha/rhertfu/r- 
vivorehip     .        •        .        .21 

3.  (kM  of  hit  being  gurvivor      .  22 

4.  The  alienation  by  husband 
may  be  loithoiU  consideration  22 

5.  Hie  agreement  vnli  bind  her 
tu/rviving    .        .        .        .22 

6.  Her  legal  and  trust  terms     .  22 

7.  ElegitSf  statute  staple,  <kc.      .  23 

8.  When  part  only  of  her  c^uiMd 
real  is  disposed  of  by  him  the 
residue  wiU  su/rvive  to  her    .  23 


9.  Acts  of  disposition  besides  ex- 
press alienation  *        •        .23 

10.  Wife's  reversionary  and  con- 
tingent interests  in  chattels 
recU,  also  subject  to  the  hus- 
band^s  disposal   .        .        .23 

11.  Mortgage  by  the  htuhand  of 
the  wife's  chattd  real   .        .  24 

12.  J^ectoniheequity  of  redemption  2i 

13.  Case  of  Clarh  v.  Burgh        .  24 

14.  JUporter's  marginal  note  of 
that  case     .        .        .        .25 

15.  Husband^s  agreement  to  m/>rt- 
gage  his  wife's  chattels  real     26 

16.  Forfeiture  on  his  ovllawry  or 

attainder     .        •        .        .26 

17.  LiaMetoexecuitionforhisd^ts  26 


Those  chattels  real  whicli^  before  the  marriage^  belonged 
to  the  husband^  continue  to  belong  to  him  exclusively 
after  the  marriage. 

Those  chattels  real  which^  before  the  marriage^  belonged 
to  the  wife,  fall,  by  virtue  of  the  marriage,  so  much  under 
the  dominion  of  the  husband  that,  except  in  one  particu- 
lar, they  are  placed  entirely  at  his  disposal.  The  truth  is, 
that  the  husband^s  right  to  the  wife^s  chattels  real  is  of  a 
very  peculiar  nature,  and  referable  to  a  period  when  such 
interests  (now  often  of  the  greatest  value)  were  of  but 
mean  account  in  the  law ;  the  poUcy  of  which  has  been 
to  give  the  husband  nearly  the  same  power  over  the  wife^s 
chattels  real  as  over  her  chattels  personal  in  possession. 
Hence  he  can  alienate  and  dispose  of  them  at  pleasure,  so 
the  transaction  take  effect  in  hi&  lifetime,  that  is  to  say, 
by  act  inter  vivos.  But  during  the  marriage,  there  is  this 
qualification  of  his  right,  (and  it  is  the  only  restraint  on 


The  hoBband's 
chattdfl  real  eon- 
ttniiehi>. 


The  wife's  are  aft 
the  husband's  diS" 
posal  in  all  re- 
spects, except 
that  he  cannot 
bequeath  them  as 
as^st  his  snr- 
Ylvingwife. 
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CHATTELS  REAL. 


But  if  he  is  fhe 
luryiTor  he  has 
them  absolutely. 


The  alienation 
may  be  with  or 
without  consider- 
ation. 


His  agreement 
will  bind  her 
lurvivlng. 


Her  legal  term 
and  her  trust 
term. 


his  otherwise  unrestricted  dominion) —namely,  that  he 
cannot  by  will  bequeath  his  wife^s  chattels  real  to  the 
exclusion  of  her  claim  by  survivorship — ^for  if  she  outlive 
him  she  will  be  entitled  to  them  unless  the  property  was 
changed  by  an  act  completed  in  his  lifetime. 

On  the  other  hand,  if  the  husband  be  the  survivor,  his 
wife's  chattels  real  become  /m  absolutely ;  to  be  disposed 
of  by  him,  either  by  deed  or  will.  For  he  is  considered 
to  have  had  during  the  marriage  possession  of  them  by  a 
kind  of  joint  tenancy  with  his  wife ;  so  that,  upon  her 
pre-deceasing  him,  he  has  them  by  force  of  his  marital 
right,  and  not  as  her  representative.  It  follows  therefore 
that,  in  order  to  secure  his  wife's  chattels  real,  the  hus- 
band surviving  her  is  not  obliged  to  take  out  administra- 
tion to  her  (»),  The  alienation  by  the  husband  of  his 
wife's  chattels  real,  if  completed  in  his  lifetime,  may  be 
with  or  without  consideration  (o). 

And  since  that,  which  for  a  valuable  consideration  is 
agreed  to  be  done,  is  considered  in  equity  as  actually 
performed,  it  would  appear  that  if  the  husband  agree  to 
dispose  of  his  wife's  chattel  real,  as,  for  example,  of  her 
legal  term  for  years,  such  agreement,  or  covenant,  will  be 
enforced  against  the  surviving  wife  (p). 

K  he  assign  the  wife's  legal  term,  the  wife  is  clearly 
bound.  And  if  he  assign  her  trust  term,  she  is  also  bound; 
upon  the  principle  that  equity,  to  preserve  uniformity  in 
titles  to  estates,  follows  the  law.  But  in  the  case  of  a 
trust  term,  the  wife  may  claim  her  equity  to  a  settlement, 
as  wiU  appear  more  fully  hereafter  (g). 


(n)  1  Roll  Abr.  345 ;  2  Black. 
435. 

(o)  MUford  V.  Mitford,  9  Ves.  87. 

(p)  Bates  V.  Dandy,  2  Atk.  207. 
Stead  y.  Creagh,  9  Mod.  43.  See  also 


ClarJe  v.  Bnirght  2  Coll.  226,  and  6 
Ves.  385. 

(q)  See  equity  to  settlement,  infra» 
Sturgis  v.  ChampneySy  Index  of 
Cases. 
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If  a  woman  sue  out  au  elegit^  and  then  marries^  her  cBAnsLSBSAL. 
husband  will  be  at  liberty  to  assign  this  interest  of  his  ^        ^^ 
wife  as  he  may  think  proper;  and  so  also  with  respect  to 
statutes  merchant  and  statutes  staple  (r). 

The  power  which  the  law  gives  the  husband  to  alienate  when  oniy  part 

IlII  ATI  A^Atfl     i  ll  A     TVt 

the  whole  interest  of  the  wife  in  her  chattels  real^  neces-  dduewmrarvive. 
sarily  authorises  him  to  dispose  of  part  of  it.  li,  there- 
fore^ the  husband^  being  possessed  of  a  term  for  forty  years 
in  right  of  his  wife^  or  jointly  with  her^  demise  it  for  twenty 
jesj^B  reserving  rent^  and  dies^  such  demise,  or  underlease, 
wiQ  be  good  against  her,  although  she  survive  him ;  but 
the  residue  of  the  original  term  will  belong  to  her,  as 
undisposed  of  by  her  husband  (s). 

The  husband  may  defeat  his  wife's  survivorship  by  ^^^ifj[2Vi: 
other  acts  besides  express  alienation ;  thus,  if  at  the  time  p****  alienation. 
of  her  marriage  she  were  a  lessee  for  years,  and  her  hus* 
band  took  a  lease  of  the  land  for  both  their  lives,  this 
would  amount  to  a  disposition  of  the  term ;  because,  by 
the  acceptance  of  the  second  lease,  the  term  would  be 
considered  as  surrendered  by  operation  of  law  (t). 

The  husband's  power  extends  also  over  his  wife's  rever- 
sionary interests  in  chattels  real.  Nay,  it  extends  over 
those  that  are  dependent  on  contingencies  not  transpiring 
in  his  lifetime.  Thus,  in  Donne  v.  Hart,  it  was  held 
that  the  contingent  reversionary  interest  of  the  ¥rife  in 
the  trusts  of  a  term  for  years  might  be  sold  by  her 
husband;  and  that  the  wife,  surviving,  would  be  bound 
by  such  sale,  even  although  the  husband  had  died  before 
the  contingency  was  determined,  or  the  reversion  fell  into 

(r)  1  Rop.  181.  Baron  qui  puis  accept  un  novel  leas 

(t)  Sym'a  case,  Cro.  Eliz.  33  ;  1  pur  leup  vies,  ceo  est  un  surrender 

Rolle  Abr.344,pl.  10  ;  Moore,  3&5  ;  del  primer  leas.  2  RoUe  Abr.  495, 

6  Ves.  389.  pi.  50. 
(t)  Si  feme,  lessee  pur  an,  prist 
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cHATTEURBAi..  posscssioii  (tt).     Ill  SO  deciding.   Sir  John  Leach  said, 

"  It  is  clear  that  the  wife's  contingent  legal  interest  in  a 
term  may  be  sold  by  the  husband;  and  there  is  no  dijQTer- 
ence  in  Equity  between  the  legal  interests  in,  and  the 
trusts  of  a  term''  (a?). 
Mortgage  by  the  ^^  *^®  husbaud  mortgages  the  wife's  chattel  real,  and  if, 
dSSSi  wi!^^  by  payment  of  the  money  an  the  day,  the  estate  of  the 

mortgagee  ceases,  it  would  seem  that  the  wife's  right  by 
survivorship  is  not  affected  (y). 
Effect  of  Bueh  Such  a  mortgage  may  operate  on  the  legal  interest  but 

^^^fwdeSj-  leave  the  equity  of  redemption  untouched,  as  in  Pitt  v. 

Pitt  {z)f  where  a  feme  sole,  having  mortgaged  a  leasehold 
for  years,  afterwards  married.  The  mortgage  was  then 
transferred ;  the  husband  joining  in  the  transfer,  and  cove- 
nanting to  pay  the  money.  During  the  coverture  the 
husband,  by  gradual  payments  out  of  his  own  property, 
reduced  the  money  due  upon  the  mortgage.  By  his  will  he 
made  a  disposition  of  the  mortgaged  premises,  and  died  in 
the  lifetime  of  his  wife.  Upon  a  biU  by  the  wife,  who 
claimed  to  be  entitled,  by  survivorship,  to  redeem  the 
mortgage,  the  redemption  was  decreed  to  her,  upon  the 
terms  that  the  husband's  estate  should  stand  in  the  place 
of  the  mortgagee  for  the  sums  paid  by  him  out  of  his 
own  property  in  reduction  of  the  mortgage  debt. 
-  ^  ^  In  a  late  case  before  Vice-Chancellor  Bruce  (a),  it  was 

Case  of  Clarke  ▼.  ^  *' 

Buigb.  j^gj^  ^^j^  |.jjg  ^dow  was  similarly  entitled  to  the  equity  of 

redemption;  the  transaction  showing  nothing  which  be- 
tokened an  intention,  on  the  husband's  part,  of  defeating 

(tt)  2  Rub.  &  Myl.  360  Moior  and  Lomdey)  been  extended 

ix)  See  also  Major  v.  Laiideyy  2  to  chattels  reaL" — See  Pvrdew  y. 

Bub.  Sl  MyL  355.     In  Box  v.  Jack-  Jackion,  Index  of  Gases,  and  UrfrOf 

nm,  1   Dror.  84,  Lord  Chancellor  of  Chattels  personal  outstanding. 

Sugden  said,  <<  He  was  happy  that  (y)  1  Hop.  184. 

the  doctrine  of  Pwdew  v.  Jachton         (z)  Turn,  and  Rus.  180. 

had  not  (in   J)(mne  v.  ffart,  and  (a)  ClarJce  v.  Bwgh,  2  Coll.  221. 
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that  right.    It  appeared  that  he  had  executed  mortgages  chattels  rbal. 

of  his  wife's  chattel  leaseholds.    This  was  considered  as 

dealing  with  the  property  only  to  the  extent  of  the  legal 

interest ; — ^the  equity  of  redemption  remained  unaffected. 

The  following  remarks  of  His  Honour  put  the  thing  very 

clearly : — 

''  That  these  alienations  became  absolate  at  law  no  one  can  doubt^  as 
the  money  was  not  paid  at  the  time  appointed.  They  became  absolate 
at  law  in  the  hnsband*s  lifetime.  It  is  clear,  however,  that  the  assign- 
ment has  never  become  absolute  in  Equity.  The  only  intention  on  the 
part  of  the  husband  was  to  give  the  alienees  security  for  the  money 
advanced.  It  does  not  appear  to  me  the  wife's  rights  in  Equity  are 
more  prejudiced  than  if  a  mere  deposit  of  the  deeds  had  been  made  by 
the  husband.    The  mortgages  are  mere  pledges  or  charges,  and  nothing 


more." 


The  marginal  note  of  the  Reporter  states  that  the  ^^"^^^Sat 
decision  in  Clarke  v.  Burgh  went  upon  the  considera-  «»"• 
tion  that  the  transaction  in  question  did  not  amount  to 
''a  reduction  of  the  chattels  into  the  hushand's  posses- 
sion/' It  does  not  appear,  however,  that  the  learned 
judge^  in  the  observations  which  fell  from  him,  proceeded 
on  any  such  ground;  but  simply  on  the  principle  that 
where  a  husband^s  mortgage  is  made  by  an  instrument 
which  discloses  no  intention  of  doing  more  than  simply  to 
make  a  mortgage,  the  Court  will  regard  the  proceeding 
with  an  inclination  to  believe  that  nothing  more  was 
intended  than  that  which  was  necessary  to  constitute  a 
sufficient  security  for  the  money  advanced.  Then,  as  to  a 
husband  reducing  chattels  real  of  his  wife,  ''into  posses- 
sion,'^ what  does  Sir  William  Grant  say,  in  Mitford  v. 
Mitford  ?  (d).  After  remarking  that  choses  in  action  not 
reduced  into  possession  by  the  husband  survive  to  the 

(6)  9  Yes.  87. 
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CHATTELS RSAL.  wlfc  (c),  that  gTcat  authority  proceeds  thus : — ''But  there 

are  some  legal  interests  which  do  not  admit,  or  stand  in 
need,  of  being  reduced  into  possession,  being  in  posses- 
sion already,  and  not  lying  in  action ;  as  terms  of  years 
and  other  chattels  real^^  {d). 
Husband's  agree-  ^^^  husbaud^s  agreement  to  mortgage  the  wife^a 
ment  to  mortgage,  chattels  real  Will  be  enforced  against  her  only  to  the 

extent  of  the  money  due  (e). 
Forfeiture  on  If  t^c  husbaud  bc  outlawcd  or  attainted,  his  wife's 

attainder.  chattel  real  shall  be  forfeited  to  the  Crown  (/),  and  it  is 

Liability  to         liable  to  execution  for  his  debts  (g). 

execution  for 
debt. 


REAL   ESTATE. 


SECTION  III. 
REAL  ESTATE. 


Husband's  real 
estate  continues 
his  own. 


1.  ffti8ha/nd*8  real   esUxU    con- 
tinues his  ovm     .        .        .26 

2.  Wife* 8  pUicedvmder  his  domi- 
nion for  tTie  covertv^e  .        .  27 

3.  But  not  for  the  inheritomce  or 
fee 27 

4.  Of  which,  however y  she  carmot 
dispose  without  his  consent    .  27 

5.  And  previous  examination  of 
herself        .        .        •        .27 

6.  Provisions  of  the  Fines  and 
Becoveries  Act     •        .        .28 

7.  Regulations  of  the  Court  of 


Common  Plecu,  amd   ded- 
sions  thereon  .        .32 

8.  Agreement  for  sale  of  wife^s 

estate  .        .        .        .32 

9.  She  carmot  be  compeUed  to 
convey         •        .        .      ..32 

10.  Jordan  v.  Jones    •        .        .33 

11.  Charges  upon  (he  fee  or  i/nr 
herikmce  of  the  wift^s  estate .  33 

12.  Mortgages  for  husband's  debts  34 

13.  Equity  of  redemption  to  whom 
reserved       .        .        .        .34 

14.  Wife's  right  of  exoneration   .  34 


Such  real  estate  as  belonged  to  the  husband  before  the 
marriage  continues  to  belong  to  him  exclusively  after  the 
marriage. 


(c)  See  infra,  of  "  The  wife's  chat- 
tels personal  or  choses  in  action/'  and 
Pwdew  y.  Jackson,  Index  of  Cases. 

(d)  See  Box  v.  Jackson,  1  Dnir. 
84,  where  Lord  Chancellor  Sugden 
says  the  doctrine  of  Purdew  v.  Jack- 


son has  not  been  extended  to  chattels 
real 

(c)  Bates  y.  Dandy,  2  Atk.  207. 

(/)  Plowd.  263;  2  Black.  434. 

(g)  Co.  Litt.  351 ;  2  Black.  434. 
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Such  real  estate^  on  the  other  hand,  as  belonged  to  the    bbal  istatb. 
wife  before  the  marriage,  or  may  come  to  her  daring  the  nig  wife's  placed 
marriage,  is  placed  by  the  marriage  under  the  dominion  SSni^nforthe 
of  the  husband;  a  dominion,  however,  limited  by  and 
commensurate  with  the  coverture.     The  law  says,  that  by 
the  marriage  the  husband  acquires,  and  during  the  mar* 
riage  enjoys,  a  freehold  interest  in  his  wife's  real  estate 
for  their  joint  lives;  both  being  seised  together  in  her 
right  by  entireties  {h) ;  the  effect  of  which  is  to  put  the 
ownership  for  the  coverture  entirely  in  the  husband's 
power.     Hence  he  can  alienate  this  ownership  at  plea- 
sure ;  and  his  conveyance  will  pass  the  freehold  without 
the  wife's  co-operation. 

So  likewise  he  may  of  course  charge  his  wife's  estate 
for  their  joint  lives;  the  charge,  however,  of  whatever 
kind,  ceasiQg  with  the  marriage. 

But  the  ultimate  property,  that  is  to  say,  the  inherit-  But  not  for  the 

Xvv* 

ance  or  fee  of  the  estate,  is  not  in  the  husband,  whose 
marital  right  is  bounded  by  the  coverture.  Where,  then, 
is  the  ultimate  property  or  inheritance  or  fee  of  the  wife's 
estate  while  the  marriage  lasts  ?     It  remains  in  the  wife  And  previous  ex- 

'^  amination  to  as- 

herself,  subject  to  the  husband's   rights,    and  can  be  JS*OThCT*JS? 
dqiarted  with  by  the  joint  act  only  of  both  the  married  wMShThSS^vCT, 

she  cannot  dis- 
pose without  her 
(h)  Litt.  s.  291  ;   1  Inst.  187  b  ;  thereby  make  a  good  tenant  to  the  husband's  con- 
Tit.  18,  c.  l,s.  35  ;  Ov>m  y.  Morgan^  precipe.    Of  this  learning,  Black- 
3  Rep.  5  ;  Bobinaon  v.  Omnming,  stone,  in  his  popular  way,  gives  the 
Forrest,  167,  3rd  edit.  n.  &.,  where  practical  result  in  his  Commentaries, 
the  report  of  Lord  Talbot's  observa-  vol.  2,  p.  433,  where  he  holds,  that 
tions  is  corrected  on  the  authority  of  in  the  wife^s  real  estate  the  husband 
Mr.  Booth,  which  correction  is  con-  enjoys  only  a  title  to  the  rents  and 
firmed  by  Mr.  Butler.    In  Piggot's  profits  during  the  coverture ;  for  the 
Treatise  of  Com.  Bee,  p.  72,  it  is  real  estate,  depending  upon  feudal 
stated  that  a  husband  seised  jointly  principles,   remains   entire    to  the 
with  his  wife,  whether  by  moieties  or  wife  after  the  death  of  her  husband, 
entireties,  or  seised  only  in  right  of  or  to  her  heirs  if  she  dies  before 
his  wife,  may  create  an  estate  of  him. 
freehold  during  the  coverture,  and 
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ProviBions  for 
these  purposes  of 
the  Fines  and 
Reeoveries  Ad. 


parties;  for  the  wife  is  by  the  disabilities  of  coverture 
precluded  from  disposing  of  it  without  her  husband's  con- 
currence. And^  in  order  to  guard  her  against  the  conse- 
quences of  an  undue  exercise  of  marital  authority^  the  law 
will  not  suffer  her  to  part  with  her  estate  tiU  it  is  previously 
ascertained  that  she  performs  the  act  voluntarily.  This 
matter  now  stands  upon  the  provisions  of  the  Statute  for 
the  abolition  of  Fines  and  Recoveries  (i),  and  of  the  rules 
and  ordinances  made  by  the  court  of  Common  Fleas  in 
pursuance  of  that  enactment  (k). 

Now  by  the  77th  section  of  the  act,  it  is  provided  that 
after  the  31st  December,  1833, 

It  shall  be  lawful  for  every  married  woman  in  every  case,  except 
that  of  being  tenant  in  tail,  for  which  provision  is  already  made  by 
this  act  (l),  by  deed  to  dispose  of  lands  of  any  tenure,  and  money  sub- 
ject to  be  invested  in  the  purchase  of  lands,  and  also  to  dispose  of^ 
release,  surrender,  or  extinguish  any  estate  which  she  alone,  or  she  and 
her  husband  in  her  right,  may  have  in  any  lands  of  any  tenure,  or  in 
any  such  money  as  aforesaid,  and  also  to  release  or  extinguish  any 
power  which  may  be  vested  in  or  limited  or  reserved  to  her  in  regard 
to  any  lands  of  any  tenure  or  any  such  money  as  aforesaid,  or  in 
regard  to  any  estate  in  any  lands  of  any  tenure,  or  in  any  such  money 
as  aforesaid,  as  fully  and  effectually  as  she  could  do  if  she  were  a 
feme  sole;  save  and  except  that  no  such  disposition,  release,  sur- 
render, or  extinguishment  shall  be  valid  and  effectual  unless  the  hus- 
band concur  in  the  deed  by  which  the  same  shall  be  effected,  nor  unless 
the  deed  be  acknowledged  by  her  as  hereinafter  directed  :  Provided 
always,  that  this  act  shall  not  extend  to  lands  held  by  copy  of  court 


(t)3&4Wi]L4,c74. 

(k)  See  Appendix,  No.  1,  setting 
out  the  orders  and  regulations  of  the 
court  of  Common  Pleas,  and  the 
decisions  thereon. 

{I)  By  tiie  40ih  section  of  the  act^ 
it  is  provided  that  ^  if  the  tenant  in 
tail  making  the  disposition  shall  be  a 
married  woman,  the  concurrence  of 


her  husband  shall  be  necessary  to 
give  effect  to  the  same,  and  any  deed 
which  may  be  executed  by  her  for 
effecting  the  disposition  shall  be  ac- 
knowledged by  her  as  hereinafter 
directed."  See  the  other  provisiona 
of  the  act  applicable  to  dispositions 
by  tenants  in  tail. 
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roll  of  or  to  which  a  loarried  woman,  or  she  and  her  husband  in  her    kbal  estate. 

right,  may  be  seised  and  entitled  for  an  estate  at  law  in  any  case  in 

which  any  of  the  objects  to  be  effected  by  this  clause  conld  before  the 

passing  of  this  act  have  been  effected  by  her  in  concurrence  with  her 

husband  by  surrender  into  thd  hands  of  the  lord  of  the  manor,  of  which 

the  lands  may  be  parcel  (m). 

The  78tlL  section  provides  that  the  powers  of  disposition 
conferred  upon  married  women  by  the  act 

shall  not  interfere  with  any  power  which,  independently  of  this  act, 
may  be  Tested  in,  or  limited,  or  reserved  to  her,  so  as  to  prevent  her 
from  exercising  such  power  in  any  case,  except  so  far  as  by  any  dispo* 
sition  made  by  her  under  this  act,  she  may  be  prevented  from  so  doing, 
in  consequence  of  such  power  having  been  suspended  or  extinguished 
by  such  disposition. 

The  79th  section  enacts  that  every  deed  to  be  executed  Acimowiedg- 

*'  mento  required 

by  a  married  woman,  for  any  of  the  purposes  of  the  act  J^oSot^ 
(except  such  as  may  be  executed  by  her  as  protector,  for 
the  sole  purpose  of  giving  her  consent  to  the  disposition  of 
a  tenant  in  tail),  shall  be  acknowledged  by  her  before  a 
judge  of  one  of  the  superior  courts  at  Westminster,  or  a 
master  in  Chancery,  or  before  two  of  the  perpetual  com- 
missioners, or  two  special  conmiissioners,  to  be  respec- 
tively appointed  as  by  the  act  is  provided. 

The  80th  section  requires  the  judges,  masters,  or  com-  BxMmnntion 

^  J       &     *  f  apart  from  h«r 

missioners,  respectively,  before  receiving  the  acknowledg-  h«»»Mmd- 
ment  of  any  married  woman,  to  examine  her  apart  from 
her  husband,  touching  her  knowledge  of  such  deed,  to 
ascertain  whether  she  freely  and  voluntarily  consents 

(in)  See  8  &  9  Vict.  c.  106  ;  by  Act  is  enjoined.  By  section  7,  capa- 
section  6  of  which  enactment  con-  city  is  given  to  married  women  to 
tingent  and  other  like  interests,  also  disclaim  estates  or  interests  by  deed ; 
rights  of  entry,  are  made  alienable  but  sach  disclaimers  to  be  in  con- 
by  deed,  saving  estates  in  tail ;  and  formity  with  the  Fines  and  Re- 
aa  regards  married  women  con-  ooveries  Act. 
formity  to  the  Fines  and  Recoveries 
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REAL  ESTATE,  thcreto  j  Riid  unless  slie  do  so^  shall  not  permit  her  to 
acknowledge  the  same ;  and  such  deed^  so  far  as  relates  to 
her  execution  thereof,  shall  be  void. 

The  81st  section  authorises  the  Lord  Chief  Justice  of 
the  court  of  Common  Pleas  to  appoiut  proper  persons  to 
be  perpetual  commissioners  for  every  county,  riding, 
division,  soke,  or  place,  for  which  there  may  be  a  clerk  of 
the  peace,  &c. 

The  82nd  section  enacts  that  the  perpetual  commis- 
sioners may  exercise  their  powers  without  reference  to  the 
question  where  the  married  woman  may  reside,  or  where 
the  property  may  be  situate.  But  it  has  been  decided 
that  they  must  both  be  appointed  for  the  locality  in  which 
the  acknowledgment  is  taken  (n).  It  has  also  been  decided 
that  they  have  a  lien  for  their  fees  on  the  deed  and  other 
documents  incident  to  its  execution  (o). 

Case  of  a  married      ^^^  ^^^^  scctiou  makes  provislou  for  thc  case  of  a 

be^MM?  or     married  woman  being  beyond  the  seas,  or  being  by  ill 

health  or  any  other  sufficient  cause  prevented  firom  making 
her  acknowledgment  before  a  judge,  master,  or  perpetual 
commissioners;  in  which  cases  the  court  of  Common 
Pleas,  or  any  judge  thereof,  may  issue  a  commission 
appointing  persons  to  be  therein  named  special  commis- 
sioners for  taking  such  acknowledgment,  such  commission 
to  be  returnable  within  a  time  to  be  fixed  by  the  court,  or 
judge. 

Memorandum  The  84th  scctiou  cuacts  that  the  person  or  persons 

taking  the  acknowledgment  shall  sign  a  memorandum  on 
the  deed,  stating  the  acknowledgment  and  previous  ex- 
amination, and  shall  also  sign  a  separate  certificate  on 
parchment  of  the  acknowledgment  and  examination,  and 

(n)  Webster  and  Wife  to  Carline,      scure,  though  short.     But  I  conceive 
4  Man.  &  Gr.  27 ;  1  Dowl.  N.  G.      the  above  is  the  meaning. 
678.     The  clause  is  extremely  ob-  (o)  Exp.  Grove,  3  Bing.  N.  C.  304. 


iU,  &c. 


and  certificate. 
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that  the  maarried  woman  was  at  the  time  of  full  age  and    bbal  estate. 
competent  understanding. 

The  85th  section  enacts  that  the  above  certificate^ 
'^  together  with  an  affidavit  by  some  person  verifying 
the  same^  and  the  signature  thereof/^  shall  be  lodged  with 
a  certain  officer  of  the  court  of  Common  Pleas^  to  be 
appointed  as  by  the  act  is  directed;  and  such  officer  shall 
see  that  the  certificate  is  duly  signed  by  some  judge  or 
master^  or  by  two  commissioners^  and  duly  verified  by 
affidavit^  and  shall  also  see  that  it  contains  such  statement 
of  particulars  as  to  the  consent  of  the  married  woman  as 
shall  from  time  to  time  be  required ;  and  if  the  requisites 
have  been  compHed  with^  then  he  is  to  cause  the  certificate 
and  the  affidavit  to  be  filed  of  record  in  the  said  court. 

The  86th  section  enacts  that  on  such  filing  of  the  certi-  Tobefliedof 

,  record. 

ficate  the  deed  shall  take  efiect  by  relation  back  from  the 
time  of  the  acknowledgment. 

The  87th  seetion  gives  direction  for  the  making  and 
keeping  of  an  index  to  the  said  certificates^  for  the  assis- 
tance of  parties  making  reference  thereto. 

The  88th  section  directs  the  proper  officer  to  deliver 
copies  of  the  certificates  when  required,  and  declares  such 
copies  to  be  evidence  of  the  acknowledgment. 

The  89th  section  prescribes  the  appointment  of  the 
proper  officer  for  these  purposes,  and  authorises  the  court 
of  Common  Fleas  to  make  orders  and  regulations  touching 
the  mode  of  examination  to  be  pursued  by  commissioners  [p) ; 
touching  the  contents  of  memorandums,  certificates,  and 
affida^ts;  the  time  within  which  such  proceedings  shall 
take  place,  the  fees  to  be  paid  for  copies,  and  for  taking 
acknowledgments,  and  generally  for  the  proceedings, 
matters,  and  things,  required  by  the  act  to  be  performed. 

(p)  But  not  by  judges  or  miksters,  as  they  are  presumed  to  require  no 
direction. 
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REAL  mTATB.       Thc  90tli  sectioH  enacts  that  married  women  shall  be 

separately  examined  on  the  surrender  of  equitable  estates 

in  copyholds^  in  the  same  manner  as  if  they  were  estates 

at  law. 

SttoM^Ah?""         ^^^^  ^^  *^®  provisions  of  the  3  &  4  Will.  4,  c.  74, 

mJSfpilMl^lMid     enabling  married  women  to  alienate  their  real  estates* 

dedatons  thereon.  ,pj^^  orders  and  regulations  of  the  court  of  Common  Fleas 

made  in  pursuance  of  the  act,  and  the  decisions  respecting 
them,  I  reserve  for  the  Appendix  (g). 
Amementfor  An  aCTcement  by  a  feme  coverte  for  the  sale  of  her 

uleofwife'i  /         -. 

Mtate.  estate  cannot  be  enforced  at  law  or  m  eqmty  (r) ;  unless  the 

estate  be  settled  to  her  separate  use,  (without  restraint 
upon  anticipation),  for  then  she  can  deal  with  it  as  a  feme 
sole  {s);  nor  will  an  agreement  by  her  husband  bind 
her  (0. 

Sir  Edward  Sugden  considers  it  doubtful  whether  a 
married  woman,  having  a  power  of  appointment,  can  bmd 
herself  by  a  contract  to  sell  the  property  {u). 

Feme  eoreite  By  the  old  law  it  would  appear  that  if  a  husband  agreed 

cannot  be  com- 

peued  to  convey,    to  couvcy  his  wifc's  cstatc,  hc  might  be  compelled  to 

execute  the  contract  by  getting  her  to  levy  a  fine.  But 
whether  that  law  now  holds  maybe  r^arded  as  more  than 
doubtful  (^).  Indeed  Lord  Eldon  seemed  but  little  disposed 
to  countenance  it  (y) ;  for  he  said  that  if  a  man  chose  to 
contract  for  the  estate  of  a  married  woman,  he  knew  the 
property  to  be  hers ;  and  if  she  refused  to  convey,  why 
should  he  not  be  contented  with  damages  against  the 
husband  ?  In  a  case  in  the  court  of  Common  Pleas  {z), 
where  an  action  was  brought  on  a  covenant  by  a  husband, 

(q)  See  Appendix,  No.  I.  (x)  See  Frederick  y.    Coxwell,  3 

(r)  Emery  y.  Wate,  5  Yes.  846.  Yon.  &  Jerris,  514. 

(«)  Sug.  Y.  &  P.,  1 1th  ed.,  280.  (y)  Dwvies  t.  J(me»y  1  Bos.  &  Pol. 

(0  Jforttn  T.  MitduU,  2  Jac.  &  W.  New  Rep.  267. 

413  ;  Sug.  Y.  &  P.,  ubi  mp,  (z)  Emery  v.  Weue,  8  Yes.  505  ; 

(tt)  Svg.  Y.  &  P.,  nth  ed.,231.  Sug.  Y.  ft  P.,  llth  ed.,  231. 
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whereby  he  undertook  that  he  and  his  wife  would  levy  a    bbal  sstatb. 
fine,  and  he  conld  not  procure  her  concurrence,  the  Chief 
Justice  said  that  the  covenant  was  such  as  the  court  of 
Chancery  would  not  now  enforce. 

But  suppose  the  agreement  is  not  by  the  husband,  but 
by  the  wife  herself  htfcre  her  marriage.  Is  she  in  that 
case  compellable  to  conyey  after  the  marriage?  This 
question  has  very  recently  been  decided  by  Lord  Chan- 
cellor Cottenham  in  the  negative.  In  Jordan  v.  Jones  (a)  Jonum  t«  jodm. 
the  plaintiff  was  equitable  mortgagee  of  an  estate  by 
virtue  of  a  deposit  of  title  deeds  made  by  Mrs.  Jones 
dum  sola,  she  being  at  the  time  mortgagee  in  fee  of  the 
estate.  The  suit  was  for  a  foreclosure  of  the  mortgage  or 
a  sale.  By  the  decree  it  was  ordered  that  the  estate 
should  be  sold,  and  that  all  proper  parties  should  join  in 
the  conveyance  as  the  Master  should  direct.  The  estate 
was  accordingly  sold ;  and  the  purchaser,  having  paid  his 
money  into  court,  was  let  into  possession;  but  Mrs. 
Jones  and  her  husband  refiised  to  execute  the  deed  of 
conveyance,  whereupon  an  order  was  made  by  Vice-Chan- 
cellor  Wigram,  that  Mrs.  Jones  should  execute  a  convey- 
ance pursuant  to  the  decree,  and  acknowledge  it  before  a 
master  or  commissioner,  as  required  by  the  Fines  and 
Becoveries  Act  (i).  But,  upon  appeal,  the  Lord  Chan- 
cellor reversed  His  Honor's  order,  being,  after  some 
hesitation,  of  opinion  "that  the  court  had  no  authority  to 
make  such  an  order  against  a  married  woman.'*  Much 
learning  in  the  books  on  this  subject  is  therefore  brushed 
away. 

As  the  wife  cannot  alienate  her  real  estate  without  her  oianegnpon the 

-    foe  ox  flie  willB*! 

husband's  concurrence,  so  neither  can  she  charge  it.   And  wtato. 
as  the  act  of  alienation  must  be  free  and  voluntary  on  her 

(o)  2  PhiU.  170.  (&)  See  tfikpray  p.  28. 
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REAL   ESTATE. 


MortgiwaB  f<Mr 
huBband's  dobts. 


Equity  of  re- 
demption to 
whom  reserved. 


Wife's  right  of 
exoneration. 


port,  so  likewise  must  the  act  of  charging  be;  the  provi- 
sions for  taking  the  acknowledgments  of  married  womien^ 
already  set  forth^  being  applicable  in  every  case  where  the 
ultimate  fee^  or  inheritance^  of  the  wife^s  estate  is  affected^ 
whether  by  total  or  partial  disposition. 

Accordingly^  when  the  wife  joins  the  husband  in  mort- 
gaging her  estate  for  payment  of  his  debts,  the  ceremonial 
appointed  by  the  Fines  and  Eecoreries  Act  must  be  gone 
through  as  literally  as  if  an  irredeemable  conveyance  were 
intended. 

Upon  mortgages  thus  executed  of  the  wife^s  estate,  very 
nice  and  difficult  questions  occasionally  arise.  In  general, 
it  will  be  construed  that  the  equity  of  redemption  remains 
in  the  wife  and  her  heirs.  But  it  may  happen,  and  has 
been  often  found,  that  the  equity  of  redemption  is  trans- 
ferred to  the  husband  and  his  heirs.  The  consideration  of 
this  subject  will  be  more  conveniently  dealt  with  when  we 
come  to  examine  the  rights  which  arise  to  the  widow  on 
the  dissolution  of  the  marriage  by  the  death  of  the  hus- 
band; on  which  occasion  we  shall  also  direct  attention  to 
another  topic  of  a  cognate  nature,  namely,  the  equity  of 
the  wife  to  have  her  estate  exonerated  out  of  her  husband's 
assets,  from  incumbrances  imposed  on  it  during  the  cover- 
ture in  respect  of  his  debts. 
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SECTION  IV. 
FRAUDS  ON  THE  MARITAL  RIGHT,  &c.  frauds  on  ma- 

BIIAL  BIOHT. 


1.  IHtposiiim    hp    wife  imring 
treaty  of  marriage  .  35 

2.  Relieved  againtt,  as  a  fraud 
on  the  hMtiband  .    .  36 

3.  Secus    if   made    htfore    ike 
treaty  amd  m>eritoruyus    .        .  36 

4.  Or  if  husband  hnew  of  it     .36 


5.  England  v.  Downes  .        .    .  37 

6.  WtUt  revoked  by  marriage     .  37 

7.  Law  l^oreiherecmt  WUUAct  37 

8.  Submdssion  to  arbitration      .  38 

9.  Power  of  Attorney  .    .  38 


Thus  we  have  seen  that  the  wife^s  chattels  personal  in 
possession^  her  goods  and  specific  chattels^  her  chattels 
real^  and  her  real  estate,  are  placed  by  the  marriage,  if 
not  entirely  at  the  absolute  disposal,  yet  certainly  under 
the  dominion  and  govemment  of  the  husband  for  the 
coverture. 

Being  then  legally  entitled  to  the  benefit  of  all  his  wife's  corwt  disposition 

o  o      ^  by  wife  during 

property,  it  foUows  that  she  ought  to  do  nothing  during  ^^  ^ """" 
the  matrimonial  treaty  whereby  the  marital  right  may  be 
defeated  or  impaired.  Any  covert  disposition  of  her  pro- 
perty during  the  courtship  will  be  considered  a  fraud  upon 
him,  from  the  consequences  of  which  he  will  be  entitled  to 
relief  (a) .  Thus  in  the  case  of  Goddard  v.  Sium  (A),  a  woman, 
ten  months  before  her  marriage,  but  after  the  commence- 
ment of  that  intimate  acquaintance  with  her  husband 
which  ended  in  marriage,  made  a  settlement  of  a  sum  of 
money  which  he  did  not  know  her  to  be  possessed  of. 
The  marriage  took  place,  she  concealing  from  him  both 
her  right  to  the  money  and  the  existence  of  the  settlement. 

(a)  The  leading  case  on  this  sub-  early  as  1686,  it  was  decided  that  a 

ject  is  StroithmM^  v.  Bowee,  2  Bro.  settlement  made  by  a  woman  before 

C.  C.  345.     1  Ves.  jmi.  22, 28.    See  her  marriage  for  her  separate  use^ 

also  Howard  v.  Rooher,  2  Cha.  Rep.  without  the  husband's  privity,  was 

81  ;  1  £q.  Ca.  Abr.  59.     CarltOn  v.  void  as  against  him. 

Earl  ofDoreet,  2  Vem.  17,  where,  so  (b)  1  Russ.  485. 

d3 


86  BIGHTS   ARISING   FROM    THE   MARRIAGB. 

FRAUDS  ON  MA-  Tcii  veaTS  afterwards  she  died.    After  her  death  he  filed  a 

BITAL  &IOHT. 

bill  to  have  the  money  paid  to  him,  and  it  was  held  by 

asafraudrathe   Lord  Gifford,  M.B.,  that  the  settlement  was  void  as  being 

husband*  «         i 

a  fraud  on  the  marital  right.  The  clandestinity  of  the 
proceeding  is  a  material  element  from  which  fraud  will  be 
inferred  (e).  For  it  does  not  appear  necessary  to  make 
out  a  case  of  actual  and  positive  deception  (d).  However, 
a  conveyance  made,  even  immediately  before  marriage,  is, 
primdfaciej  good  {e),  and  is  to  be  impeached  only  on  proof 
of  fraud ;  and  whether  such  fraud  is  established  must 
depend  on  the  circumstances  of  each  case. 
seeoB  if  before  If  the  object  of  the  transaction  be  meritorious,  and  if  it 

the  treaty  and  *'  ' 

meritorious.         }yQ  beforc  the  marriage  treaty,  it  will  not  be  disturbed. 

Thus,  in  Kinff  v.  Cotton  (/),  where  Lady  Cotton,  having  ten 
children  by  her  first  marriage,  made  a  suitable  provision 
for  them,  and  subsequently  entered  into  a  treaty  for  a 
second  marriage,  in  course  of  which  she  made  no  disclo- 
sure of  the  settlement  which  she  had  made  in  favour  of 
these  children :  it  was  held  by  Lord  Chancellor  King  that 
"  it  was  a  very  reasonable  thing  for  a  widow,  while  it  was 
in  her  power,  to  make  a  provision  for  her  children  by  her 
former  husband,  and  this  being  before  her  treaty  with 
Mr.  King,'^  his  bill  should  be  dismissed.  In  another  case 
of  more  recent  date,  St.  George  v.  Wake  {ff),  a  lady,  while 
her  treaty  of  marriage  was  actually  in  progress,  assigned 
part  of  her  property  to  her  sister;  but  there  were  circum- 
stances which  were  held  to  warrant  a  presumption  that 
the  husband  had  had  notice  of  the  assignment  before  his 
marriage ;  and  on  that  ground  Lord  Chancellor  Brougham 

(o)  Englomd  v.  Downesy  2  Beav.  a  note  says,  ''a  conveyance  made 

522.  during  the  treaty  of  marriage    is 

{d)  Taylor  v.  Pugky  I,  Hare  608.  primA  fade  firaudulenC 

(c)   Per  Lord  Langdale  in  Eiig-  (/)  2  P.  Wms.  676. 

land  T.  Ihwnes,  2  Beav.  522.    But  (g)  1  Myl.  &  Kee.  610. 
see  1  Roper,  1 66,  where  Mr.  Jacob  in 
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held  that  the  husband  was  precluded  fix)m  impeaching  it ;  will  revoked 

for  if  a  man^  knowing  what  has  been  done^  still  thinks  fit  ' 

to  marry  the  lady^  he  cannot  be  permitted  to  allege,  after-  knew  ofit?^^ 

wards,  that  he  has  been  deceiyed.    Actual  concurrence  on  And  stm  mora  if 

the  part  of  the  intended  husband  in  a  settlement  made  by  ^  ^'^ 

the  wife  before  marriage,  will  be  stiU  more  conclusive  against 
him;  and,  even  though  he  were  a  minor,  wiU  preclude  all 
subsequent  allegations  of  fraud  on  the  marital  right  (A). 

The  husband  seeking  redress  must  show,  not  only  that  a  it  most  be  a 

,  flnuid  on  the  par- 

marriaee  was  contemplated  by  his  wife  at  the  time  of  the  tumiar  husband 

coinplabiing* 

transaction  challenged,  but  that  he  was  the  person  intended. 
Thus,  in  England  v.  Dotmes  (t),  it  appeared  that  a  widow, 
with  a  view  to  a  second  marriage,  made  a  settlement  of  her 
property,  in  August,  1818,  on  herself  for  life  for  her  sepa- 
rate use,  with  remainder  to  the  children  of  her  first  mar- 
riage. On  the  26th  of  October,  in  the  same  year,  she 
married  one  Broad.  No  evidence  was  read  to  show  that 
Mr.  Broad  was  the  person  with  whom  she  had  contem- 
plated a  marriage  at  the  date  of  the  settlement.  There 
was  therefore  no  proof  that  it  was  executed  pending  any 
treaty  with  him,  so  that  Lord  Langdale  held  the  deed 
unimpeachable  on  his  part. 

By  the  1  Vict.  c.  26,  s.  18,  it  is  enacted,  that  ''every  wiU  wuigwYokedby 
made  by  a  man  or  woman  shall  be  revoked  by  his  or  her 
marriage ;  (except  a  will  made  in  exercise  of  a  power  of 
appointment,  when  the  real  or  personal  estate  thereby 
appointed  would  not  in  default  of  such  appointment  pass 
to  his  or  her  heir,  executor,  or  administrator,  or  the  person 
entitled  as  his  next  of  kin  under  the  Statute  of  Distri- 
butions).''  This  applies  to  all  wills  made  after  the  1st 
January,  1838. 

Before  the  passing  of  the  act,  a  will  made  by  a  woman  f*^i^  *• 

•^  ^  '  ''  late  Willi  Act. 

{h)  Shweombe  v.  Olubb,  2  Bro.  C.  C.  545  ;  1  Rop.  166, 
(i)  2  Beav.  522. 
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Submiaaion  to 
arbitration. 


SUBMISSION  TO  dtuu  soIr^  wrs  reYoked  by  her  subsequent  marriage.  But 
REVOKED,  when  a  man  made  a  will  it  was  not  revoked  by  his  subse- 
quent  marriage  alone,  but  was  revoked  by  marriage  and 
the  birth  of  a  child.  The  principles  on  which  the  distinc* 
tions  rested  are  ably  expounded  by  Mr.  Justice  Williams 
in  his  valuable  work  on  executors  and  administrators  {k). 

A  submission  to  arbitration  will  be  revoked  if  one  of 
the  parties,  being  a  single  woman,  marry  before  the  award. 
And  it  will  make  no  difference  that  the  arbitrator  in 
making  his  award  had  no  notice  of  the  marriage  (Q. 

It  is  said,  but  not  without  reasons  to  the  contrary,  that 
if  the  wife,  dum  sola,  execute  a  warrant  of  attorney,  it  will 
by  her  subsequent  marriage  be  revoked  (m) .  On  the  other 
hand,  if,  while  single,  she  accept  a  warrant  of  attorney,  it 
will  not  be  revoked  by  her  subsequent  marriage;  and  the 
Court  will  give  leave  to  enter  up  judgment  upon  it  (n). 


Warrant  of 
attorney. 


(k)  Vol.  1,  136. 

(0  1  Bac.  Abr.  270  ;  Chaundey  t. 
WviMt€mley,  5  East,  266  ;  2  Hop.  72. 


(m)  2  Eop.  68. 

(n)  Mixrder  y.  Zee,  3  Bur.  4069. 


CHAPTER  11. 


LIABILITIES  ARISING  FROM  THE  MARRIAGE. 


SECTION  I. 

HUSBAND'S  RESPONSIBILITY    FOB  WIFE'S    PRIOR 

DEBTS,  &c. 


WIFB'B  PltlOR 
DEBTS.  &C. 


1.  HwiboMd^s  UabHUy  far  wif^s 
prior  obUffoUons   .  .39 

2.  S^stiUc<mtimte8liabley  though 
protected  from  execution         .  40 

3.  UnUis  the  have  tepa/ntte  pro- 
perty      40 


4.  JfftuhantTs  lioibiUty  eeaaee  wUh 

ihe  fnarriage  .        .40 

5.  Newton  v.  Roe  .        .        .    .  41 

6.  Evans  v,  Chester  .        .        .41 

7.  Evidence  required  to  charge  the 
hw^Hxnd       .        .        .        .41 


The  liabilities  arising  from  the  marriage,  are  all  on  the  TheUAbottiw 
husband^s  side.     He  becomes  immediately  bonnd  for  his  huBbaad'sside. 
wife's  prior  debts,  of  whatever  amount  {a);  and  whether  he 
has  had  any  fortune  by  her  or  not.     He  is  answerable  for 
the  consequences  of  a  breach  of  trust  committed  by  her 
before  marriage.    In  Palmer  v.  Wakefield  {b),  where  a 


(a)  To  a  declaration  against  hus- 
band and  wife  for  a  debt  due  from 
the  wife  before  coverture,  the  hus- 
band's discharge  under  the  Insolvent 
Act  is  a  good  plea.  Lockwood  v. 
Salter,  5  Bam.  &  Ad.  303.  A  dis- 
charge of  the  wife  under  the  Insolvent 
Debtors  Act,  7  Geo.  4,  c.  57,  before 
marriage,  is  a  bar  to  an  action 
against  the  husband  and  wife  in  re- 


spect of  one  of  the  scheduled  debts, 
and  semble  that  where  a  discharged 
female  insolvent  acquires  property, 
and  marries,  whereby  it  vests  in  her 
husband,  the  act  affords  no  remedy 
by  which  it  can  be  made  available  to 
her  former  creditors  ;  and  this  Cole- 
ridge, J.,  thought  an  oversight.  Storr 
V.  Zee,  9  Adol.  &  Ell.  868. 
(6)  3Beav.227. 
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wife's  PBIOR 
DEBTS,  &C 

He  takes  his  wife 
subject  to  her 
prior  debts  and 
obligations. 


The  wife  con- 
tinues liable  for 
her  prior  debts, 
but  is  protected 
from  personal 
execution,  unless 
she  have  separate 
property. 


woman  when  sole  had  become  responsible  in  this  way^  and 
the  question  was  whether  her  after-taken  husband  should 
make  good  the  loss  sustained  by  the  trust  estate,  Lord 
Langdale  said :  '^  In  this  situation  she  married  Mr.  Wake- 
field; and  it  was  by  the  marriage  and  by  his  assuming 
the  liabilities  to  which  she  was  subject  that  he  also,  as  I 
think,  became  liable  to  pay  the  money.''  So  that,  as 
Blackstone  (c)  says,  the  husband  must  be  considered  to 
have  "  adopted  her  and  her  circumstances  together"  (d). 

But  although  the  effect  of  the  marriage  is  to  charge 
the  husband  with  the  wife's  prior  debts,  it  is  not  thence  to 
be  inferred  that  she  is  thereupon  reKeved  from  them.  On 
the  contrary,  her  liability  continues,  with  this  qualifica- 
tion; that  she  is  protected  by  her  coverture  from  personal 
execution,  unless  it  appear  that  she  has  separate  property; 
that  is  to  say,  property  enjoyed  by  her  as  a  feme  sole. 
The  reason  of  this  is  obvious.  And,  therefore,  where  a 
wife,  under  such  circumstances,  is  takeii  in  execution,  she 
must  satisfy  the  Court  that  she  has  no  separate  property; 
otherwise  she  will  not  be  discharged.  In  Sparkes  v. 
Bell  (e),  Mr.  Justice  Bayley  said  that  the  rule  was  correctly 
laid  down  by  Mr.  Tidd  (/),  who  states  that  '^  in  an  action 
against  husband  and  wife,  both  may  be  taken  in  execution; 
and  when  the  wife  is  taken,  she  shall  not  be  discharged 


Hisliabmtiesfor 
her  cease,  how- 
ever, with  the 
mairia^. 


(c)  Book  i.  c.  15,  p.  443. 

{d)  The  husband's  liability,  how- 
ever, as  it  originated  in  the  marriage, 
ceases  with  it ;  so  that  if  the  obliga- 
tion be  not  enforced  in  the  lifetime 
of  the  wife,  the  surviving  husband 
cannot  be  charged  either  at  law  or 
in  equity,  should  he  have  had  ever  so 
large  a  fortune  with  her.  This,  how- 
ever, applies  only  to  property  faUing 
under  his  marital  right,  and  not  to 
his  wife's  choses  in  action;  which,  as 


we  shall  see  hereafter,  he  takes  at  her 
death  as  her  administrator.  Bul^even 
subject  to  this  limitation,  the  justice 
of  a  law  may  well  be  doubted  which 
permits  the  husband  to  pocket  his 
wife's  fortune  and  bid  defiance  to  her 
creditors.  See  further  on  this  subject, 
"  Rights  and  Liabilities  arising  from 
the  Dissolution  of  Marriage,"  infra. 

(e)  8  Bam.  &  Cress.  1. 

CO  Tidd'8Pract.,9tiiEdition,1026. 
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unless  it  appear  that  she  has  no  separate  property  out  of   wife*s  priob 
which  the  demand  can  be  satisfied/'  ^°^^^^- 

In  Newton  v.  Roe  {g),  execution  went  upon  a  judgment  Newton  t.  Roe. 
against  husband  and  wife ;  but  upon  an  affidavit  that  the 
wife  had  no  separate  property^  she  was  discharged. 

An  action  was  commenced  against  a  woman  when  sole ;  Evans  v.  cheiter. 
but  after  service  of  the  writ^  and  before  declaration^  she 
married.  The  plaintiff  proceeded  to  final  judgment^  and 
took  her  in  execution.  On  a  motion  to  discharge  her  out 
of  custody^  the  affidavit  stated  the  above  facts^  and  also 
that  no  settlement  had  been  made  upon  the  marriage^  but 
it  did  not  state  that  she  had  no  separate  property.  It  was 
held  that  the  affidavit  was  insufficient^  and  that  she  was 
not  entitled  to  be  discharged  (h). 

In  order  to  charge  the  husband  with  the  wife's  prior  Evidence  re- 
debt^  the  marriage  must  be  proved.  But  the  evidence  the  husband. 
need  not  be  very  strict  or  formal  where  the  fact  of 
marriage  is  not  in  disputation.  Thus^  in  an  action  against 
husband  and  wife^  on  the  promissory  note  of  the  wife 
made  dum  sola^  a  witness  stated  that  he  knew  her 
formerly^  and  had  heard  that  she  had  afterwards  married 
£.  F.  This  was  held  sufficient  primd.  facie  evidence  of 
marriage  (e). 


SECTION  n. 
HUSBAND'S    OBLIGATION    TO    MAINTAIN    WIFE'S         husband's 

OBLIGATION 


PRIOR  CHILDREN. 


Another  consequence  of  the  marriage  is^  that  the  hus- 
band becomes  bound  to  maintain^  as  part  of  his  family, 

(g)  7  Man.  &  Gr.  329.  (t)  JBvam  v.  Morgcm,  2  Cromp.  & 

(h)  Evans  ▼.   Chester,  2  Mee.  &      Jer.  453. 
We\.  847. 


TO  MAINTAIN 
wife's  PRIOR 
CHILDREN. 
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husband's 
obligation 
to  maintain 

wife's  PRIOR 
CHILORBN. 


any  child  or  children,  till  the  age  of  sixteen,  legitimate  or 
illegitimate,  that  his  wife  may  have  at  the  time  of  entering 
into  the  contract.  This  obligation  is  imposed  by  the 
4  &  5  Will.  4,  c.  76,  s.  67  (*).  Whatever  may  have  been 
the  intention  of  the  legislature,  I  do  not  see  any  words  in 
the  Act  limiting  this  provision  to  persons  in  humble  life. 


SECTION  III. 


HUSBAND'S  OBLIGATION  TO  SUPPORT  HIS  WIFE. 

.    .  42 


husband's 

obligation  to 

MAINTAIN  1 ,  £aiera  of  this  obUgatim 

2.  Can  he  direcUy  enforced  by  the 

•  .  .  •     4cA 


WIPE. 


Extent  of  this 
obligation. 


In  a  direct 
manner,  can  be 
enforced  by  the 
parish  only. 


3.  Indirect  methods  whereby  vnfe 
may  com^  hutiba/nd  to  mam- 
tai/n  her    .        .        .        .    .  43 


Again^  the  marriage^  which  confers  on  the  husband  the 
control  of  his  wife's  person  and  estate,  imposes  on  him  ako 
the  duty  of  maintaining  her ;  a  duty  which  stands  on  a 
foundation  of  manifest  justice ;  although  the  direct 
methods  assigned  by  law  to  enforce  it  have  for  their  objects 
anything  rather  than  to  vindicate  the  rights  of  injured 
married  women.  The  only  legal  reason  why  a  husband 
should  support  his  wife  is^  that  she  may  not  become  a 
burden  on  the  parish.  So  long  as  that  calamity  is  averted, 
the  wife  has  no  claim  on  her  husband.  And  in  fact  she 
has  no  direct  claim  upon  him  imder  any  circumstances 
whatever ;  for  even  in  the  case  of  positive  starvation  she 
can  only  come  upon  the  parish  for  relief.  And  then  the 
parish  authorities  will  insist  that  the  husband  shall  pro- 
vide for  her,  when  he  is  able,  to  the  extent  at  least  of 
sustaining  life(/).  If  a  husband  fail  in  this  respect,  so 
that  his  wife  becomes  chargeable  to    any  parish,  the 


(Jl;)  7  Add.  &  £U.  819. 


(Q  Rex,  v.  HiTiton,  1  Barn.  &  Ad.  227. 
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5  Geo.  4i,  c.  88^  s.  3  says^  that  "  he  shall  be  deemed  an 
idle  and  disorderly  person^  and  shall  be  punishable  with 
imprisonment  and  hard  labour''  (m). 


husband's 

obliqation 

to  haintaim 

WIFE. 


(m)  But  that  which  cannot  be  en- 
forced by  the  wife  as  matter  of  ddrect 
obligatian,  is  generally  attained  in 
another  way.  In  a  word,  the  ivife, 
as  her  husband's  agent,  can  bind 
him  for  necessaries  fqmished  to  her 
by  third   parties.     The  husband's 


liabilify,  however,  for  such  furnish-   indirect  methods 
ings  arises,  not  firom  the  marriage,   oL^^jrth^* 
but  from  acts  done  in  the  marriage  J^J?""  *®  "■*"" 
8ta;te,     See   therefore,   ^  Liabilities 
arising  from  Acts  done  in  the  Mar- 
riage state,"  vi^ra. 


CHAPTEE  III. 

RIGHTS  ARISING  PROM  ACTS  DONE  IN  THE 

MARRIAGE   STATE. 


wife's  EARN- 
INGS) &C. 


Belong  exdn- 
BiTehr  to  the  hns- 


She  eannot  eon< 
tmefc. 


Nor  giTS  a  dis- 
duurge. 


If  ft  payment  ii 
made  to  her  there 
muit  be  proof  of 
her  anthority  to 
reeeiye  it. 


SECTION  L 
THE  WIFE'S  EARNINGS. 


1.  WifiB  eamrngt  hdong  exdur        I  Ihere  fMUt  he  proof  of  her 
ai/vely  to  ihehuabcmd    .        .  44  authorUy  to  receive  it  .        .44 

2.  She  cammt  contract  .    .  44        5^  jg^  ^^  ^  payable  toherae 

8.  Nor  give  a  ditcharffe     .        .  44              a  maarried  tooman        .        .  45 
4.  Ifapa^fment  t«  tnade  to  her  6.  Bond 45 

To  the  produce  of  the  wife^s  industry,  in  whatever  way 
exerted,  during  the  union,  the  husband,  and  not  the  wife 
herself,  is  entitled ;  the  disabilities  of  coverture  preventing 
her  from  making  any  contract  or  agreement  except  as  his 
instrument  and  agent ;  and  therefore,  whatever  income  or 
return  may  accrue  from  any  act  done  by  her  in  the  mar- 
riage state  must  belong  to  him  as  her  principal.  And  he 
alone  can  give  a  discharge  for  any  demand  arising  from 
her  services ;  or  at  aU  events  if  the  debtor  rely  on  a  dis- 
charge from  her,  he  must  aver  and  prove  that  she  gave  it 
in  the  character  of  agent  for  her  husband.  Put  the  case, 
therefore,  of  a  married  woman  acting  in  a  family  as  nurse 
or  laundress;  and  that  her  husband  brings  an  action  for  her 
charges ;  and  suppose  that  the  defendant,  who  peradven- 
ture  knows  nothing  of  her  husband,  relies  on  payments  made 
to  her :  such  payments  would  be  no  answer  to  the  action 
unless  they  were  alleged  and  shown  to  have  been  received 
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by  her  with  the  assent  of  her  husband.    Thus,  in  Offky  v.    "^^^^  f^"- 

INGS*  wlC* 

Clay  {a)y  to  a  count  for  work  done  and  attendance  given  

by  A.  (the  wife  of  the  plaintiff)  for  the  defendants  and  at 
their  requests,  the  defendants  pleaded  payments  made 
from  time  to  time  to  the  wife,  and  acceptance  by  her,  in 
satisfaction  of  the  cause  of  action.  The  plea  was  held  bad 
for  not  averring  that  the  wife  was  authorised  by  the 
plaintiff  to  receive  the  payment  (b). 

Upon  the  same  principle  of  individual  incapacity,  the  boi  or  note  pay. 

^  .  r         jf  able  to  her  as  a 

wife,  where  a  biU  of  exchange  or  promissory  note  is  naairied  woman. 
given  to  her,  receives  it  a^  agent  for.  her  husband. 
He  alone  can  indorse  (e)  or  sue  on  it.  And  so  absolute  is 
the  right  vested  in  him,  that  in  such  a  case  the  party  sued 
on  the  bill  or  note  wiU  not  be  allowed  the  benefit  of  set- 
off in  respect  of  a  debt  which  was  due  to  him  from  the 
wife  dum  sola  {d).  This  is  certainly  going  a  great  way, 
considering  that  the  husband  by  the  marriage  becomes 
responsible  for  the  debts  of  the  wife  contracted  by  her 
when  sole. 

If  a  bond  be  given  to  husband  and  wife,  the  husband  Bond, 
alone  may  declare  on  it  as  on  a  bond  made  to  himself  (e). 
So  likewise  a  legacy  left  to  a  married  woman  must  be  paid 
to  her  husband ;  and  payment  to  herself  will  be  bad  (/). 


(a)  2  Slan.  &  Gr.  172. 

(6)  The  points  marked  for  fhe 
plaintiff  were,  that  the  plea  was  bad, 
for  that  no  authority  was  ayerred  to 
have  been  ^ven  by  the  plaintiff  to 
his  wife  for  her  to  accept  the  said 
sum  as  therein  alleged,  and  for  the 
other  cause  of  demtirrer  speciaUy 
assigned.  The  points  marked  for  the 
defendants  were,  that,  as  it  neces- 
sarily follows  from  the  allegations  in 
the  first  count  that  the  wife  had  the 
authority  of  the  husband  to  earn  the 


money,  she  muist  also  have  had  au- 
thority to  receive  it,  and  that  the 
allegation  of  acceptance  by  the  wife 
is  therefore  equivalent  to  an  allega- 
tion of  acceptance  by  the  husband. 

(c)  MoMm  V.  Mcrga/n^  2  Adol.  & 
£11.  30. 

(d)  Bwrcugh  t.  Mosb^  10  Bam.  & 
Cress.  558. 

(e)  Anke/rtt&m  v.  da/rice^  4  Term 
Rep.  616. 

</)  Pdlm&ry.  Trevor,  1  Vem.  261. 
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wife's  chosbs 
in  action. 


Her  right  not 
divested  by  mar- 
riage. 


Rule  different 
from  that  as  to 
her  ffoods  or 
speafic  chattels 
in  the  hands  of 
third  puiies. 


SECTION  II. 

WIPE'S  CHATTELS  PERSONAL  OR  CHOSES  IN 

ACTION. 


1.  Wif^%  rigJU  not  divested  by 
fncunage    •        .        .        .46 

2.  Rule  deferent  from  ffuU  <u  to 
her  goods  or  specific  chatteis 

in  She  hands  of  third  paaiies  .  46 

3.  Cf  what  the  vfif^i  choses  in 
action  may  consist  .        .    .  47 

4.  Sir  Thomas  Plumer^s  d^ni- 
tion    ,        ...        .         .48 

5.  Whait  shall  he  a  si^ficient  re- 
duction into  possession  by 
thehiu^Hmd    .        .        .    .  48 

6.  Eaposition  by  Sir  W,  Orant,  4d 

7.  Oases  in  conformity  with  it  .  50 

8.  Bond  to  wife — Receipt  of  in- 
terest not  a  reduction  into 
possession        .        .        .     .  50 


9.  Susbomd  hmatie — W^e  his 
committee — Ihmsfer  of  her 
stock  to  (he  Znmacy  a  suf- 
ficient reduction  into  posses- 
sion   .        .        .        .        .51 

10.  ffow  wif€s  chose   in  actiwh 
recovered     .        .        .        .51 

11.  Peculiarity  €U  to  negotiate 
seev/rities         .        .        .    .  51 

12.  In  what  cases  judgment  will 
survive  to  the  wife  .  52 

13.  ^ect  of  joint  decree  same  as 
joint  judgment         •        .    .  52 

14.  BffetA  of  an  miowrd  .  52 

15.  AgfUfmefnl pefihdeinUlitit         .  53 

16.  AdbuaHreMiplby husband     .  53 

17.  Bffect  of  failure  to  reduce  into 
possession    .  .53 


The  right  which  the  wife  has  to  what  the  law  quaintly 
terms  her  chattels  personal  outstandings  or  choses  in 
action^  is  not  divested  by  marriage^  but  is  liable  to  be 
divested  by  an  act  done  in  the  marriage  state ;  that  is  to 
say,  the  husband  may  appropriate  his  wife^s  chattels  per- 
sonal outstanding  or  choses  in  action  by  reducing  them 
into  possession.  In  this  way,  and  in  this  way  only,  can 
he  divest  her  right  of  property  and  defeat  her  claim  by 
survivorship. 

The  wife's  chattels  personal  outstanding  or  choses  in 
action  are  not  to  be  confounded  with  her  goods  or  specific 
chattels  in  the  hands  of  third  parties;  for  which  the  husband 
alone  may,  as  we  have  seen  (a),  bring  trover  or  detinue  or 
replevin ;  for  the  property  which  she  had  in  her  goods  or 
specific  chattels  before  the  marriage  is  by  the  marriage 
taken  out  of  her  and  vested  in  her  husband ;  whereas  the 

(a)  Supra,  p.  19. 
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right  which  before  the  marriage  she  had  to  her  choses  in  wife's  chosu 
action  remains  in  her,    notwithstanding  the  mafriage,  1_ 


unless  something  be  done  in  the  marriage  state,  whereby 
that  right  is  put  an  end  to. 

The  wife^s  chattels  personal  outstanding  or  choses  in  of  what  the  wuib's 

ehOMs  in  action 

addon  may  oonsiBt  of  debts  due  to  her,  arrears  of  rent  (b),  may  consist. 
legacies,  residuary  personal  estate,  trust  funds,  stock,  &c., 
to  which  are  to  be  added  bills  of  exchange  and  promissory 
notes  payable  to  her,  which,  though  unlike  other  choses  in 
action  in  being  legally  assignable,  are  nevertheless  choses 
in  action  of  a  peculiar  nature  (c). 

I  have  indeed  seen  it  nowhere  so  determined,  but  I 
apprehend  that  a  wife^s  general  cash  balance  at  her 
banker's  dum  sola  must  be  included  in  the  list  of  her 
choses  in  action  {d). 

But  although  the  property  in  the  wife's  choses  in  action 
is  not  changed  by  the  marriage,  yet  by  the  marriage  the 
husband  acquires  a  power  of  suing  for  and  recovering 
them ;  and  so  making  them  his  own,  by  converting  them 
in  fact  into  chattels  personal  in  possession.  And  pay- 
ment ought,  during  the  marriage,  to  be  made  to  the  hus- 
band, not  to  the  wife,  except  as  his  agent.  Thus,  where 
a  legacy  was  bequeathed  to  a  feme  coverte,  the  exe- 
cutor, having  paid  it  to  her,  was  decreed  by  Lord 
Keeper  North  to  pay  it  over  again  to  the  husband.  The 
case,  a  remarkable  one,  was  as  follows  : — 

(b)  In  a  suit  to  carry  into  execu-  was  not  an  interest  therein  distinct 

tion  the  trusts  of  a  will,   it    was  from  the  estate  vested  in  her.     JRo- 

ordered  that  the  receiver  should,  out  chard  y,  FuUony  1  Jones  &  Lat  413. 

of  the  rentsy  pay  to  H.,  the  devisee,  (c)  Chxten  v.  Madddey^  6  Mee.  8l 

a   feme  coverte,  400/.  a  year  for  Wei.  423.    Nouh  v.  N<uiky  2  Mad. 

her  separate  use,  and  on  her  own  133, 1  Rop.  211. 

receipt,  hy  way  of  maintenance.     It  (d)  See  ncpra,  p.  19,  where  it  is 

was  held  by  Lord  ChanceUor  Sugden  shewn  that   such   general    bahmOe 

that  this  allowance  was  not  a  chose  in  does  not  fall  under  the  description 

action  ;  that  it  was  a  portion  of  the  of  chattels  personal  in  possesaon. 
estate  of  H.  in  the  lands ;  and  that  it 
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WIPES  CHOSES 
IN  ACTION. 


Sir  Thomas 
Plam»*s  defini- 
tion. 


What  shall  be  a 
sufficient  reduc- 
tion into  posses- 
sion by  the  hus- 
band. 


A.  B.  devised  100^.  to  the  plamtifTs  wife,  to  be  paid  within  tax 
months  after  his  death;  and  a  bill  being  filed  for  this  legacy^  the 
defence  which  the  executor  made  was,  that  he  had  paid  the  legacy  to 
the  plaintiffs  wife,  and  had  her  receipt  for  it.  He  insisted  farther, 
that  at  the  time  of  making  this  will  the  plaintiff  and  his  wife  were 
parted,  which  was  then  well  known  to  the  testator.  But  the  Lord 
Keeper  held  it  to  be  no  good  payment ;  and  decreed  the  legacy  to  be 
paid  to  the  plaintiff  with  interest,  it  being  to  be  paid  by  the  will  at  a 
certain  time ;  viz.,  within  six  months  after  the  testator's  death. 

The  law  on  the  subject  of  the  wife's  chattels  personal 
outstanding,  or  choses  in  action,  underwent  an  elaborate 
expiscation  by  an  industrious  judge  in  the  well-known 
case  of  Pur  dew  v.  Jackson  {e).  There  Sir  Thomas  Plumer 
observes,  that,  although  the  nature'  of  the  husband's 
interest  in,  and  power  over,  his  wife's  outstanding 
personal  chattels  is  peculiar,  yet  the  law  defines  it  in  the 
clearest  manner.  '^  Marriage,"  he  says,  '4s  only  a  qualified 
gift  to  the  husband  of  the  wife's  choses  in  action  upon 
condition  that  he  reduce  them  into  possession  during  its 
continuance.  The  wife's  right  is  not  divested  by  the 
marriage.  The  chose  in  action  continues  to  belong  to 
her;  so  that,  if  the  husband  happen  to  die  before  his  wife, 
she,  and  not  his  personal  representative,  will  be  entitled 
to  it.  The  husband,  therefore,  acquires  no  right  to  his 
wife's  chose  in  action.  Eeduction  into  possession  is  a 
necessary  and  indispensable  preliminary  to  his  having  any 
right  of  property  in  himself,  or  to  his  being  able  to  convey 
any  right  of  property  to  another.  If  he  does  not  perform 
this  condition  in  his  lifetime,  the  right  of  his  widow  after 
his  death  continues  imaltered,  exactly  as  if  she  had  never 
married." 

What  shall  be  a  sufficient  reduction  into  possession  by 
the  husband  to  bar  the  wife's  survivorship  is  to  be  col- 


(e)  1  Rubs.  1. 
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lected  from  the  cases.    Mere  intention  will  not  do.   There  wifb's  chosbs 
must  be  acts;  and  those  acts  must  have  the  effect  of  L- 


divesting  the  right  of  property  in  the  wife  and  establishing 
it  in  the  husband  absolutely.  The  property^  in  a  word, 
must  actually  be  changed  (f). 

Thus,  public  stock  transferred  into  the  name  of  a 
married  woman  will  survive  to  her,  unless  the  husband  in 
his  lifetime  have  exercised  some  sort  of  dominion  over  it. 
In  WildmanY.  Wildman  {g),  a  wife  having  become  entitled 
to  a  distributive  share  of  personal  estate,  consisting  of  Three 
per  Cent,  stock,  the  administrator  transferred  her  share  to 
her  name  describing  her  as  the  wife  of  John  Wildman ;  and 
so  it  stood  at  his  death ;  except  that  she  had  transferred 
part  of  it  with  the  assent  of  her  husband,  signified  by  his 
signing  his  name  to  each  transfer.  The  question  was, 
whether  the  remaining  stock  constituted  part  of  the 
husband's  estate,  or  belonged  to  her  by  survivorship : 
Sir  W.  Grant,  observed — 

It  is  said,  the  transfer  of  stock  into  her  name  is  equivalent  to  pay-  Exposiuon  by  sir 
ment  made  to  her ;  and  as,  if  the  money  had  been  paid  to  her  it  would  '  "^  ' 
have  become  the  husband's  property,  so  likewise  shall  stock  trans- 
ferred to  her  in  satisfaction  of  the  claim  he  might  have  made  in  her 
right.  But  there  is  a  great  difference  between  a  transfer  of  stock  and 
a  payment  of  money.  The  interest  in  stock  is  properly  nothing  but  a 
right  to  receive  a  perpetual  annuity  subject  to  redemption ;  a  mere 
right  therefore.  The  circumstance  that  the  government  is  the  debtor 
makes  no  difference ;  a  mere  demand  of  the  dividends  as  they  become 
due  having  no  resemblance  to  a  chattel  moveable,  or  coined  money 
capable  of  possession  and  manual  apprehension.  Without  any  act  of 
dominion  exercised  by  the  husband,  the  acts  he  has  done  are  all  of  a 
contrary,  tendency .  They  are  indications  of  assent  to  her  exercising 
dominion  over  the  stock.  He  has  not  joined  with  her  as  a  transferring 
party ;  but  concurs  in  the  very  act  by  which  she  assumes  to  be  the 
sole  owner.  Being  therefore  of  opinion  that  the  transfer  to  her  did 
not  vest  the  property  in  her  husband ;  and  being  quite  clear  that  he 

(/)  BlwU  V,  BetUand,  5  Ves.  515.  (g)  9  Ves.  174. 
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wife's  cHOfiBs    has  not  done  any  act  to  xeduoe  it  into  posQeseion,  it  follows  that  the 
IN  ACTION.      claim  (of  the  husband's  next  of  kin)  cannot  be  supported. 


Cases  in  con- 
formity yrttii  it. 


Bond  to  wife.  Re- 
ceipt of  interest, 
not  a  redaction 
into  posaeailon. 


These  principles  are  followed  out  in  Rykmd  v.  Smith  (A), 
before  Lord  Cottenham  at  the  Bolls.  There  a  married 
woman  being  entitled  to  stock  and  to  cash  forming  part 
of  a  residue,  her  husband  wrote  to  one  of  the  executors 
requesting  that  the  stock  should  be  transferred  into  the 
names  of  certain  trustees  for  the  wife's  separate  use,  and 
that  the  cash  should  be  paid  to  himself.  These  requests 
were  complied  with.  The  husband  employed  part  of  the 
cash  in  increasing  the  amount  of  the  stock.  He  after- 
wards became  bankrupt  and  died.  And  it  was  held  that 
the  stock  transferred  was  not  reduced  into  possession,  and 
therefore  belonged  to  the  wife  by  survivorship ;  but  that 
the  assignees  were  entitled  to  the  increase  made  by  the 
husband.  And  in  Harwood  v.  Fisher  (t),  where  the  first 
husband  of  a  woman  entitled  to  a  legacy  of  600?.,  charge- 
able in  default  of  personalty  on  the  testator's  real  estate, 
verbally  agreed  with  the  three  devisees  to  sell  the  legacy 
to  them  for  200/.  a-piece,  but  received  the  consideration 
from  one  only  of  the  three,  taking  interest  on  the  400Z. 
due  from  the  two  others,  it  was  held  that  to  the  extent 
of  the  400/.  this  was  not  a  reduction  into  possession,  and 
that  to  a  suit  instituted  by  the  woman  and  her  second 
husband,  the  representatives  of  the  first  husband  were  not 
necessary  parties. 

If  a  bond  be  given  to  the  wife,  and  the  husband  does 
not  reduce  it  into  possession,  it  will  survive  to  the  wife  [J), 
The  receipt  of  interest  by  the  husband  is  not  a  reduction 
of  the  principal  fund  into  possession  {k). 


{ky  1  Myl.  &  Oa.  53. 

{%)  1  You.  &  Col.  Cha.Ca.  110. 


(^*)  Coppm 


.V. 


2  P.   Wms. 


497  ;  Day  v.  Paid/rone,  2  Mau.   & 


Sel.  396  n.  ^  I  Rop.  212. 

(Js)  Hovmuim  v.  Corie,  2  Vem.  190. 
Hart  V.  Stephens,  6  Q.  B.  Rep.  937. 
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A  married  woman^  who  was  the  committee  of  the  estate  wmt's  chosbs 
and  person  of  her  lunatic  husband^  was  entitled  to  stock     ^^  ^^  ^^' 

which  was  standing  in  the  name  of  a  trustee  for  her.  ^^^^"^ 

This  stock  was^  under  an  order  made  in  the  lunacy^  trans-  ^b?rt^°to^ 

the  lunacy  ft  «uf  • 

ferred  to  the  name  of  the  Accountant-Qeneral  in  the  matter  flcient  redueuon 

into  poflsession. 

of  the  lunacy ;  and  part  of  it  was  afterwards  sold  out  and 
applied  in  payment  of  the  costs.  The  lunatic  died^  leaving 
the  wife  him  surviving.  In  these  circumstances  it  was 
held  by  Lord  Chancellor  Lyndhurst^  that  the  stock  had 
been  reduced  into  the  possession  of  the  lunatic;  and 
that  the  wife  was  not  entitled  to  it  by  right  of  sur- 
vivorship {k). 

Where  a  chose  in  action  of  the  vrife  is  to  be  reduced  Howwife'iehom 

in  action  reco* 

into  possession,  and  an  action  is  necessary  for  the  purpose^  ^®^' 
it  must  be  brought  in  the  names  of  both  the  husband 
and  the  wife  (/).  Where  husband  and  wife  commenced  an 
action  for  money  lent  by  the  wife  before  marriage,  and 
she  died  pending  the  action,  it  was  held  that  it  thereby 
abated,  and  that  the  defendant  could  not  afterwards  have 
judgment  as  in  case  of  nonsuit  (m). 

As  to  the  wife^s  negotiable  securities,  however,  bills  of  Pecnuarityasto 

^     °  '  wife's  nagotiabie 

exchange  and  promissory  notes,  which  were  made  payable  mc««***m- 
to  her  when  sole,  the  rule  is  different.    These  are  indeed 
choses  in  action,  but  yet  of  a  peculiar  nature.    They,  to  a 


{k)  Re  Jenkina/.S  Rus.  183. 

(l)  Per  Lord  Kenyon,  C.  J.,  in 
MUner  ▼.  MUnes,  3  Term  Rep.  631. 
When  the  chose  in  action  accrues 
due,  not  while  the  wife  was  sole^  but 
during  the  coverture,  it  has  been 
said  that  it  is  optional  in  the  hus- 
band to  join  his  wife  as  co-plaintiff. 
But  in  WiUs  v.  Nwse,  1  Adol.  & 
Ell.  75,  Tindal,  C.  J.,  (delivering  the 
judgment  of  the  Exchequer  Chamber 
on  a  writ  of  error)  said — "This 


case  resembles  that  of  a  bond  given 
to  the  wife  during  coverture.  The 
interest  of  the  wife  forms  a  substra- 
tum upon  which  her  right  to  join  in 
an  action  may  be  founded."  See 
also  ffa/rt  v.  StepJiens,  6  Q,.  B.  Rep. 
937.  But  see  mfra,  ^  Rights  arising 
from  the  dissolution  of  the  marriage 
by  the  death  of  the  husband,"  and 
M  by  the  death  of  the  wife.'' 

(m)  Checchi  <fc  lUx  v.  Powelly  6 
Bam.  &  Cres.  253. 

E  2 
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wife's  CH08ES 
IN  ACTION. 


In  what  cases 
Judgment  will 
survive  to  the 
wife. 


Effect  of  joint 
decree  same  as 
Joint  judgment. 


Effect  of  an 
awArd. 


certain  extent,  resemble  chattels  personal  in  possession.  The 
husband  alone,  and  not  the  wife,  can  indorse  themj  and,  by 
so  doing,  give  his  indorsee  the  right  of  suing  on  them  in 
his  own  name  (o).  He  is  therefore  held  to  have  the  same 
right  in  himself;  for  he  alone,  and  not  his  wife,  can  recover 
payment  of  them.  She  is  not  necessarily  joined  in  the 
action  as  co-plaintiff  (p).  Still,  if  the  husband  die  without 
having  reduced  them  into  possession,  these  securities  will 
shew  their  true  character  as  choses  in  action  by  surviving 
to  the  wife(5'). 

It  has  been  ruled  that  if  the  wife  be  named  as  a 
co-plaintiff  in  an  action  for  the  recovery  of  a  chose  in 
action,  and  the  husband  die  after  judgment,  but  before 
the  suing  out  of  execution,  the  judgment  wiU  survive  to 
her  (r). 

On  the  other  hand,  if  before  the  marriage  she  have 
obtained  a  judgment,  and  she  and  her  husband  sue  out 
a  scire  facias,  and  obtain  an  award  of  execution,  the  pro- 
perty will  be  changed  by  the  award  and  belong  to  the 
husband  {s). 

As  a  joint  judgment  will  survive  to  the  wife  if  her 
husband  die  before  execution  is  awarded ;  so  will  a  joint 
decree,  unless  an  order  have  been  obtained  to  pay 
the  money,  or  declaring  that  it  belongs,  to  the  hus- 
band (/). 

By  analogy,  a  mere  award  by  an  arbitrator  ought  not 
to  be  sufficient  to  change  the  property.     But  in  Oglander 


(o)  Barlow  v.  East,  1  East,  432  ; 
1  Rop.  214. 

(p)  M^NeUage Y,HoU(yioay flBasn. 
&  Aid.  48.  Exp,  BarheTf  1  Glyn  & 
Ja.  1. 

(q)  See  further  on  this  subject^ 
infrcty  **  Bights  arismg  from  the  dis- 
solutioii  of   the    marriage    by    the 


death  of  the  husband  ;"  and  ^  by  the 
death  of  the  wife." 

(f)  1  Rop.  212,  and  the  cases 
there  dted. 

(a)  I  Rop.  212. 

(f)  1  Hop.  216;  10  Yes.  91  :  and 
see  Heygate  v.  Armedey,  3  Bro.  C.  C. 
362. 
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V.  Boston  (tt),  the  contrary  was  holden.     There,  however,  wipe's  choses 
the  award  was  expressly  to  pay  to  the  husband.     Before       ^  ^^^^  ' 
any  further  proceedings,  he  died.     His  wife^s  claim  was 
held  to  have  been  defeated. 

In  Tut  V.  Bartlett  (v),  costs  ordered  by  rule  of  court  to 
be  paid  to  husband  and  wife  were  held  to  survive  to  her. 

Pending  a  suit  in  equity  an  agreement  disapproved  of  Agreement  pen- 
by  the  Court  will  not  exclude  the  wife's  claim  by  sur- 
vivorship {w). 

Actual  receipt  of  the  money  by  the  husband  of  course  Actual  receipt  by 

husband. 

defeats  the  claim  of  the  wife  by  survivorship;  and  it 
would  seem  that  a  transfer  of  the  wife's  stock  into  the 
husband's  sole  name  ought  to  have  the  same  effect. 
But  the  possession  thus  acquired  must  be  in  the  cha- 
racter of  husband;  and  not  of  trustee  or  executor  {x). 

The  effect  of  the  husband's  failure  to  reduce  the  wife's  Bibctoffiiuure 

to  reduce  into 

choses  in  action  into  possession  is,  that  in  the  event  of  his  pon«Bsion. 
predeceasing  her  she  is  entitled  to  them  by  survivorship ; 
and  in  the  event  of  her  predeceasing  him,  he,  in  order  to 
get  at  them,  must  take  out  administration  to  her  {y). 

Should  the  husband,  after  the  wife's  death,  himself  die 
before  her  outstanding  personal  chattels  are  recovered,  his 
next  of  kin  will  be  entitled  to  them  in  equity  {z). 


(«)  1  Yem.  896  ;  1  Bop.  219. 

(v)  Hanmer,  104. 

(w)  MaccnUay  ▼.  Phillips,  4  Yes.  1 5. 

(x)  Baker  v.  ffaU,  12  Yes.  497. 
WaU  v.  TonUmton,  16  Yes.  413. 

(y)  See  further  on  this  subject, 
^Rights  arimng  from  the  dissolu- 
tion of  the  marriage  by  the  death  of 
the  husband  ;**  and,,  <<by  the  death 
of  the  wife ; "  «»/m.  In  particular, 
see  remarks  on  CkUen  v.  Maddey, 
6  Mee.  &  Wei.  427,  and  SkerringUm 
y.  Yaies,  12  Mee.  &  V^eL  855. 

(a)  But    by   the    rule    of   Doc- 


tors^ Conmions,  the  ipife'i  next  of  kin 
will  be  entitled  to  letters  of  adminis. 
tration  de  bonis  non  of  her  estate  not 
received  by  her  husband  during  his 
life.  They,  however,  will  be  trustees 
of  what  they  receive  for  the  hus- 
band's next  of  kin,  1  Rop.  205,  note; 
and  see  1  P.  Wms.  378,  381.  Bum- 
phrey  v.  BvXUn,  1  Atk.  458.  EUiot 
V.  ColMery  3  Atk.  526.  In  Bwmet  v. 
KynoBtxm,  according  to  the  reports 
in  2  Freeman,  239,  and  Pre.  in  Cha. 
118,  the  contrary  was  holden  ;  but 
the  point  is  now  settled.    The  Rules 
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wife's  choses 
in  action. 


In  a  case^  therefore^  where  the  wife  had  been  a  mort- 
gagee in  fee^  her  surviving  husband  was  held  entitled  to 
the  mortgage  as  her  administrator^  and  her  heir  was  con- 
sidered to  be  a  trustee  for  him.  This  was  admitted  in 
Tamer  v.  Crane  (a). 


assignment  of 

wife's  chose 

in  action. 


Assignment  in 
equity. 


SECTION  III. 

ASSIGNMENT  OF  THE  WIFE'S  PERSONAL  CHATTEL  OR 

CHOSE  IN  ACTION. 


1.  Asaignmemt  i/ih  equUy     .        .  54 

2.  Effect  of  Pv/rdew  v.  Jackson  .  55 

3.  Argwniemt    of    Lord    jAfnd- 

hwrtt  .        .        .        .55 

4.  Where  the  chose,  neither  at 
the  time  of  the  assignmeni 
nor  afterwards,  was  capable 

of  reduction  imto  'possession    .  56 

5.  Where  U  becomes  capable  of 
such  reduction  after  l&e 
assiffnrnent  .         .        .57 

6.  Where,  both  at  the  time  of  the 
assignment  and  aftenoardsj 
the  chose  tocu  capable  of  such 
reduction     .... 


7.  Wife's  life  interest  beyond  the 
coverttMre.    Stiffs  v.  EverUt  . 


57 


58 


8.  ^ect  of  a  rdeate.    Bore  y. 
Becher         .        .        .        .60 

9.  Offset  of  wf^s    conamt    in 
court      .        .        .        .     .  62 


10.  Box  y.  Jackson 


62 


11.  Effect  of   a/n  assignment    of 

&e  prior  interett  to  the  re- 
versioner femme  couoerte       .  63 

12.  AssignTMfot  valueless  v/nless 
followed  hff  reduction  into 
possession    .        .        .        ,65 

13.  AssignmerU    in     bankruptcy 

itJbject  to  same  ruU       .        •  66 

14.  Busbar's  assignees  ui  ftonib' 

rvptcy  camnot  wwe  im  their 
own  names  alone  .        .  66 


The  husband^s  power  of  reducing  his  wife^s  chose  in 
action  into  possession  may  be  assigned  in  equity  though 
not  at  law.  That  is  to  say,  a  court  of  equity  will,  in  a 
case  otherwise  unobjectionable,  assist  the  husband's  as- 
signee to  recover  the  wife's  outstanding  personal  chattel 
or  chose  in  action ;  for  the  assignee  will  be  considered  to 


at  Doctors'  Commonfl  often  cause  a 
drcuity  in  carrying  out  the  law  of 
the  land  ;  to  the  great  perplexity  of 
practitlonerB.  But  in  this  instance 
they  are  not  to  blame,  as  they  ap- 


pear to  aot  under  the  31  Edw.  6,  e. 
U.    See  Com.  Dig.,  Bar.  &  Fern., 
(£.  3),  4th  Edition,  yoL  iL,  p.  84. 
(a)  1  Vem.  170 ;  1  Rop.  205. 


ACTS    DONE    IN    THE    MARRIAGE    STATE.  55 

have  obtained  the  husband^s  power  of  reducing  the  chattel  assionment  of 
into  possession ;  but  always  subject  to  the  wife's  right  by     j^  action. 


survivorship.  The  value  of  the  assignment^  therefore, 
depends  upon  its  being  made  available  by  reduction  into 
possession  before  the  wife's  claim  can  arise.  For,  (whatever 
the  law  may  have  been  in  former  times,)  it  must  now  be 
regarded  as  a  proposition  placed  by  the  decision  of  Sir 
Thomas  VhimeT  ia  Purdew  v.  Jackson  beyond  the  reach  Effect  of  Purdew 
of  controversy  and  disputation,  that  all  assignments  of 
the  wife's  outstanding  personal  chattel, — ^whether  by  act  of 
the  law  in  bankruptcy  or  insolvency,  or  by  the  act  of 
the  husband  himself,  as  in  the  case  of  an  assignment  to 
trustees  for  payment  of  debts,  or  to  a  purchaser  for 
valuable  consideration,-«-pass  only  the  interest  which  the 
husband  himself  has  in  the  subject-matter ;  namely,  an 
interest  liable  to  be  defeated  by  his  death  before  reduc* 
tion  into  possession,  leaving  his  wife  him  surviving. 

Accordingly,  the  assignee  will  be  in  no  better  situation 
than  the  assignor;  and  he  too  must  reduce  the  subject 
into  possession  in  order  to  make  his  title  good  against  the 
wife  surviving. 

But  there  was  an  ingenious  and  striking  argument  AzgumentofLord 
suggested  by  Lord  Lyndhurst  in  Hanner  v.  Morton  {b), 
which,  if  it  had  been  adopted  in  subsequent  cases,  would 
have  greatly  qualified  the  doctrine  derivable  from  Purdew 
v.  Jackson.  '^Equity,"  said  his  Lordship,  "considers  the 
assignment  by  the  husband  as  amounting  to  an  agree- 
ment that  he  will  reduce  the  property  into  possession. 
It  likewise  considers  what  a  party  agrees  to  do  as  actually 
done;  and,  therefore,  where  the  husband  has  the  power 
of  reducing  the  property  into  possession,  his  flesignment 
of  the  chose  in  action  of  the  wife  will  be  regarded  as  a 
reduction  ef  it  into  possession.     On  the  other  hand,  where 

(b)  3  Rus.  68. 
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ASSIGNMENT  OF  the  husbaiid  has  not  the  power  of  reducing  the  chose  in 

WIPE  S  CHOSE  i^*  *     1^  •  !•  •  ji  a     l  j* 

IN  ACTION,  action  into  possession^  his  assignment  does  not  transfer 
the  property  till,  by  subsequent  events,  he  comes  into  the 
situation  of  being  able  to  reduce  the  property  into  pos- 
session; and  then  his  previous  assignment  will  operate  on 
his  actual  situation,  and  the  property  will  be  transferred/^ 
In  a  subsequent  part  of  his  judgment  in  the  same  case  (c). 
Lord  Lyndhurst  says,  «I  revert  to  my  original  opinion, 
that  the  husband  has  no  power  to  give  effect  to  a  con- 
veyance of  property  of  this  description,  unless  circum- 
stances so  turn  out  as  to  have  put  him  in  a  situation, 
which  enabled  him  to  have  reduced  the  chose  in  action 
into  possession.  If  at  the  time  of  the  assignment  he  is  in 
a  condition  to  reduce  the  chose  in  action  into  possession, 
the  assignment  operates  immediately.  If  he  is  afterwards 
in  a  condition  to  reduce  the  thing  into  possession,  the 
assignment  will  then  have  fall  effect ;  but  if  he  dies  before 
the  event  happens  on  which  the  chose  in  action  may  be 
reduced  into  possession,  the  assignment  becomes  alto- 
gether inoperative/^ 
Where  the  choM,       Now,  to  iuvcrt  the  ordcr  of  Lord  Lyndhurst,  take  in 

neither  at  the  time 

of  the  aseignment  the  first  placc  the  casc  whcrc  the  husband  has,  neither  at 

nor  afterwards,  *  '' 


dSrti?^ntopor    ^'^  *™®  ^^  *^®  assignment  nor  subsequently,  the  power 
■®"*®°'  of  reducing  the  outstanding  chattel  into  possession.    Sup- 

pose that  the  husband  and  wife  concur  in  assigning  to  a 
purchaser  for  valuable  consideration  a  fond  in  which  she 
has  a  vested  interest  in  remainder  expectant  on  the  death 
of  a  tenant  for  life ;  and  suppose,  furthermore,  that  the 
tenant  for  life  outlives  the  husband.  Here  the  wife 
surviving  will  be  entitled  to  the  fiind,  on  Lord  Lynd- 
hurst's  reasoning;  because  the  husband  had  not,  either 
at  the  time  of  the  assignment  or  subsequently,  the  power 
of   reducing  the    outstandiQg  chattel    into    possession. 

(c)  p.  86. 
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This  result  accords  with  the  decision  in  Purdew  y.  Jack-  absionment  of 
son,  although  Sir  Thomas  Plumer  proceeded  upon  no  such     n,  action. 
refinement. 

Secondly^  take  the  case  where^  although  the  husband  where  it  becomes 

,  .  ,  ,  capable  of  such 

nas  not  the  power  of  reducmGr  the  property  mto  posses-  reduction  after 

.  ^         ^  r     r       .7  r  ^^  assignment. 

sion  at  the  time  of  the  assignment^  he  acquires  that  power 
subsequently.  That  was  precisely  the  state  of  circum- 
stances in  Ashby  y.  Ashby  {d).  There  the  husband 
assigned  his  reyersionary  chose  in  action  to  a  particular 
assignee  for  yalue.  He  suryiyed  the  person  on  whose 
life  the  reyersion  depended;  and  therefore^  reduction 
into  possession  might  well  haye  taken  place.  Yet^  inas- 
much as  he  died  before  the  property  was  actually  reco- 
yered,  the  assignment  was^  by  Vice-chancellor  Knight 
Bruce^  held  to  be  yoid  against  the  suryiying  wife  (a). 
.  In  the  third  place^  let  us  consider  the  case  where,  upon  where,  both  at 

the  time  of  the 

Lord  Lyndhurst^s  principle,  the  assignment  would  un-  Sj!?*^*'5f* 
doubtedly  be  yalid ;  namely,  the  case  where,  both  at  the  ^gSJSjJJJdSSw! 
time  of  the  assignment  and  subsequently,  the  husband 
had  full  power  to  reduce  the  property,  into  possession. 
Now  we  shall  find  that  here,  as  in  the  last  case,  his  Lord- 
ship's conclusion  is  unsound ;  or  at  all  eyents,  was  before, 
and  has  been  since,  judicially  contradicted.  For  this  yery 
question  was  anticipated  in  Purdew  y.  Jtzckson,  where  Sir 
Thomas  Plumer  in  course  of  the  first  argument  asked, 
*^  Whether  there  was  any  case  in  which,  the  husband  haying 
assigned  his  wife's  present  chose  in  action,  and  haying  died 
before  the  assignee  obtained  possession  of  it,  the  assignee 
preyailed  oyer  the  suryiying  wife  ?"  The  counsel  on  both 
sides  (including  Sir  Lancelot  Shadwell  and  Sir  Edward 

(d)  1  Coll.  549.  Ellison   v.    Elwyn,    13  Sim.    309  ; 

(e)  His  Honour  in  so  ruling  re-  12  Law  J.  440  (Ch.);  7  Jurist,  337. 
lied  upon  a  case  with  which,  he  said,  See  also  Hutching^  v.  SnM,^  9  Sim. 
his   own    opinion    agreed,    namely,       137. 
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AS8IONMBNT  OF  Siigdeii)  frankly  owned  that  '^  they  believed  that  such  a 
IN  ACTION,      case  had  not  occurred/^     And  in  HvtcMngs  y.  Smith  (f), 


where  the  argument  of  Lord  Lyndhurst  on  this  point  is 
relied  upon  and  set  out  atlength.  Sir  L.  Shadwell  refused 
to  give  effect  to  it ;  although  there  were  other  grounds 
on  which  the  case  was  decided.  But  in  Ellison  v. 
Elwyn  (g)y  His  Honour  lays  it  down  expressly,  that  whether 
the  husband  dies  before  the  tenant  for  hfe^  or  whether 
he  survives  him^  the  property  not  being  reduced  into 
possession^  the  result  must  be  the  same ;  which^  after  all^ 
but  verifies  the  remark  of  Sir  W.  Grant  in  Mi^fbrd  v. 
Mitford  {h)f  that  it  would  be  "  strange  if  a  man  should  in 
any  way  be  able  to  transfer  to  another  a  larger  or  better 
interest  than  he  had  in  himself/^  And  in  the  last  case 
to  be  found  on  the  pointy  Le  Vasseur  v.  Scratton  {i), 
Sir  L.  Shadwell  declared  that 

A  husband  could  not  assign  his  wife's  present  chose  in  action  except 
subject  to  the  contingency  of  his  not  reducing  it  into  possession.  He 
remained  of  the  same  opinion  as  he  had  expressed  in  EUuon  v. 
Elwyn  (k),  which  was  substantiaUy  the  same  as  the  present  case, 
and  should  decide  accordingly ;  and  if  any  doubt  was  entertained  as 
to  the  propriety  of  his  decision,  the  case  might  be  taken  either  to  the 
Lord  Chancellor  or  to  the  House  of  Lords. 

Wife's  interest  Upou  the  principle  of  Pvirdew  v.  Jackson,  neither  the 

beyond  the  corov 

tni«*  husband  alone^  nor  the  husband  and  wife  together^  can 

dispose  of  the  wife's  life  interest  in  a  fimd^  beyond  the 
duration  of  the  coverture.    This  point  was  suggested  by 

sfciife  V.  ETeritt.     Lord  Cottenham^  upon  petition  in  Stiffe  v.  Everiit  {I),  His 

Lordship  saying  he  should  be  glad  to  be  furnished  with 
any  cases  upon  it ;  but  unless  some  authority  were  pro- 

(/)  9  Sim.  137.  (t)  14  Sim.  116. 

(ff)  13  Sim.  309  ;  12  Law  J.  440,  (k)  Ubi  supns  p.  57. 

(Gh.)  ;  7  Jmristy  337.  (1)  1  Myl.  &  Cm,  37. 
(h)  9  Yen.  87. 
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duced^  he  must  decline  to  make  the  order  (m).  A  search  assionmbnt  of 
having  been  made  for  authorities^  and  none  having  been  n,  action. 
founds  His  Lordship  on  a  subsequent  day  said,  ^'  When  this 
petition  came  on  to  be  heard,  I  suggested  a  difSculty  with 
respect  to  the  power  of  the  husband  to  dispose  of  his  wife's 
life  interest ;  and  the  petition  stood  over  for  the  purpose 
of  enabling  the  petitioners'  counsel  to  produce  cases  in 
favour  of  such  right.  I  have  since  been  informed  that 
there  are  no  such  cases  to  be  found.  It  is,  I  believe, 
certain  that  there  are  none;  and  the  question  is,  whether, 
consistently  with  Pwrdew  v.  Jackson  and  Honner  v. 
Morton  (n),  any  such  power  can  exist.  This  very  point  is 
just  alluded  to  in  a  note  to  Purdew  v.  Jackson  (o),  but 
there  is  no  decision  upon  it.  I  do  not  see  how,  consist- 
ently with  the  cases  of  Purdew  v.  Jackson  and  Honner  v. 
Morton,  the  husband  can  make  a  title  to  such  of  the 
dividends  of  the  fimd  as  may  accrue  after  his  own  death, 
and  during  the  life  of  his  wife  surviving  him.  In  the 
absence,  therefore,  of  any  authority,  and  without  any  ar- 
gument in  support  of  the  claim,  I  cannot  make  the  order 
prayed.^' 

The  determination  in  Stiffe  v.  Everitt  is  an  inevitable 
consequence  oi  Purdew  v.  Jackson;  and  both  stand  upon 
the  intelligible  principle,  that  neither  the  husband  alone^ 
nor  the  husband  and  wife  together,  can  bar  her  legal  right 
by  survivorship,  where  the  chose  in  action  is  not  only  not 
reduced,  but  is  incapable  of  being  reduced  into  possession 
in  the  husband's  lifetime. 

To  this  test,  however,  it  will  be  found  difficult  to 

(m)  A  petHaon  had  been  presented  ilie  question  was,  whether  the  Ck>iirt 

by  the  husband  and  wife,  praying  would  be  justified   in  making  the 

that  a  fond  in  which  she  had  a  life  order    prayed.      Lord    Cottenham 

interest  should  be  transferred  to  the  thought  not. 

husband  absolutely,  she  consenting.  (n)  3  Rus.  65. 

She  had  joined  in  the  petition,  and  (o)  1  Rus.  71,  n. 
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Hore  V.  Becher. 


ASSIGNMENT  OF  rccoiicile  Hore  v.  Becher^  before  Sir  Lancelot  Shadwell  (p), 

WIFE  S  CHOSE  1  •        1  1      •  a'x^i     ji     j^  *  a        i* 

IN  ACTION,  where  a  single  woman^  being  entitled  to  an  annuity  for 
Effectofareieaae!  ^^^  ^^y  secuTed  by  bond,  married;  and  her  husband  exe- 
cuted a  release  of  the  bond  and  died.  Whereupon  His 
Honour  ruled,  that  the  widow's  claim  to  the  future  pay- 
ments of  the  annuity  for  her  life  was  barred  by  the  hus- 
band's release.  On  citing  Stiffe  v.  Everitt,  the  Vice- 
Chancellor  remarked,  "  That  was  a  case  of  assignment. 
There  is  a  difference  between  an  assignment  and  a  release. 
The  question  there  was,  whether  the  husband  could  pass 
that  right  in  a  chose  in  action  which  should  survive  to  the 
wife  after  the  death  of  the  husband.  But  here  the  ques- 
tion is,  what  is  the  effect  of  a  release  ?  It  is  material  that 
the  law  should  be  clearly  understood  on  this  point.  If 
anything  is  secured  by  bond  or  otherwise  to  a  woman 
who  afterwards  marries,  the  husband  may  then  release  the 
security ;  and  if  he  releases  the  security,  there  is  an  end 
of  the  annuity''  [q). 

The  reasoning  on  which  this  case  proceeds  will,  to  plain 
minds,  be  hard  to  understand.  For  here  is  a  disposal  by 
the  husband  of  the  wife's  interest  beyond  the  coverture, 
although  that  interest  was  neither  reduced  into  possession, 
nor  in  the  nature  of  things  capable  of  being  reduced  into 
possession  in  the  husband's  lifetime.  The  yice-ChanceUor 
of  England  draws  a  distinction  between  an  assignment 
and  a  release,  which  does  not  appear  to  have  entered  into 


(p)  12  Sim.  465  ;  6  Jiir.  94  ;  Law 
Jour.  11,  N.  S.,  163. 

{q)  It  is  undoubted  that  an  inte- 
rest which  cannot  be  assigned  may 
be  released.  That  is  a  safe  general 
proposition;  which  may  stand  well 
with  another  general  proposition, 
namely,  that  the  husband  cannot  dis- 
pose of  his  wife's  life  interest  beyond 


the  coyertnre.  If,  however,  he  can  do 
so  by  release,  the  rule  in  Purdew  ▼. 
Jaekson  and  Stiffe  t.  Everitt  will  often, 
if  not  always,  be  got  rid  of.  The  policy 
of  that  rule  may  or  may  not  be  ob- 
jectionable ;  but,  after  such  a  lapse  of 
time,  it  cannot  satisfactorily  be  upset 
by  anything  short  of  a  decision  of  the 
last  resort,  or  an  act  of  parliament 
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the  mind  of  Sir  Thomas  Plumer  in  deciding  Pwrdew  v.  assignment  of 

iriFE's  CHOS 
IN  ACTION. 


JacksoUj  or  into  the  mind  of  Lord  Cottenham  in  deciding   ^'^^'®  ^^* 


Stiffe  V,  Everitt,  And  even  as  regards  a  release^  we  have 
an  ancient  case  in  Moore^  which  determines^  that  "  If  the 
wife  has  an  annuity  for  life^  a  release  by  the  husband  does 
not  bind  her  if  she  survive'^  (r) .  So  that  on  the  whole  it  may 
perhaps  be  doubted  whether  the  decision  in  Hore  v.  Becker, 
(even  admitting  it  to  be  technically  accurate^)  does  not 
stand  upon  a  refinement,  (I  say  it  with  reverence),  too  sub- 
limated to  govern  safely  the  practical  transactions  of  man- 
kind. However,  it  may  be  supposed  to  have  received  some- 
thing in  the  nature  of  a  carefully  balanced,  and  consequently 
equivocal,  judicial  sanction  inAshby  v.  -4»A4y(«),  where  Vice- 
Chancellor  Knight  Bruce,  after  deciding  that  the  husband's 
assignment  of  his  wife's  chose  in  action  was  void  against 
her  surviving,  observed, — ^^  What  would  have  been  the 
effect  upon  the  wife's  rights  if  the  husband  had  bond  fide, 
for  a  valuable  consideration,  executed  a  deed  of  release  of 
this  legacy,  /  do  not  BayP  As  the  point  was  not  raised 
either  by  the  circumstances  or  the  argument  in  Ashby  v. 
Aahby,  this  judicial  remark  must  be  considered  a  volunteer. 
So,  I  apprehend,  must  likewise  be  held  another  observation 
of  the  same  learned  Judge,  in  JVhitmarah  v.  Robertson  (/), 
where  a  husband  having  assigned  the  dividends  of  a  fund 
to  which  his  wife  was  entitled  for  her  life,  the  report 
states : — "  As  to  the  question,  whether  the  wife  surviving 
her  husband  would  or  would  not  be  entitled  to  receive  the 
annuity.  His  Honour  (Vice-Chancellor  Knight  Bruce)  de- 
clined to  give  any  opinion."  Now  this  was  the  very  question 

(r)    2    Moore,    522.      See    also  die,  the  wife  shall  have  it ;  for  the 

Com.  Dig.,  tit.  Bar.  &  Fern.  (F.  1),  release  of  the  husband  discharges  it 

where  the  proposition  is  somewhat  only  during  the  coverture,  it  being 

expanded,  thus  :   ^  If  the  wife  has  an  estate  for  life/' 

an  annuity  for  life,  and  the  husband  (s)  1  Ck)ll.  553. 

release  to  the  grantor  by  deed,  and  {t)  1  You.  &  Col.  C.  C.  715. 
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IN  ACTION. 


Effects  of  the 
wife's  consent  in 
court. 


ASSIGNMENT  OF  dccided  by  Lord  Cottenham.  in  Stiffe  v.  Everitt ;  so  that^ 

althongh  the  Vice-Chancellor  "  declined  to  give  an 
opinion/^  we  are  bound  to  suppose  that  he  had  an  opinion ; 
and  to  conclude  likewise  (in  the  absence  of  proof  to  the 
contrary)  that  that  opinion  was  in  conformity  with  the 
Chancellor's  decision  {u). 

The  Court  of  Chancery  has  no  authority  to  enable  the 
husband^  or  the  husband  and  wife  together^  to  dispose  of 
her  reversionary  choses  in  action^  even  although  she  were 
examined  in  courts  and  were  to  express  her  consent  that 
the  transfer  should  be  made.  Thus,  in  TVade  v.  Saunders  {x)y 
Sir  Thomas  Plumer,  about  a  year  after  his  decision  in 
Purdew  v.  Jackson,  refused  to  take  the  consent  of  a  married 
woman  to  give  up  her  reversionary  interest,  in  part  vested, 
and  in  part  contingent,  in  a  fund  in  court,  in  favour  of  a 
purchaser  from  her  husband. 

One  would  hardly  have  expected  that  this  point  would 
be  raised  again  in  the  present  day.  But  in  a  late  case  in 
Ireland  it  wa£  deemed  deserving  of  the  gravest  delibera- 
tion. That  was  in  Box  v.  Jackson  [y),  where  a  fund  stood 
settled  upon  trust  for  Edward  Box  for  life,  remainder  to 
his  wife  for  life,  remainder  to  their  children  as  Edward 
Box  should  appoint,  and  in  default  of  appointment,  to  the 
children  generally.  There  were  issue  of  the  marriage 
three  daughters,  one  of  whom  married  John  Wilmot.  Box 
died  without  exercising  his  power,  so  that  the  daughters 
stood  entitled  to  the  fund  in  equal  shares,  subject  to  their 
mother's  life  interest.  The  bill  was  filed  by  the  mother, 
by  the  two  immarried  daughters,  and  by  Mr.  and  Mrs. 


Box  V.  Jackson. 


(«)  Obiter  dicta  of  judges  are  of 
Talae  when  thej  affirm  anything,  or 
deny  anything ;  that  is  to  say,  when 
the  judges  commit  themselves  to  a 
positive  proposition  :  mere  disclaim- 
ers of  opinion,  on  the  other  hand,  are 


often  dangerous  ;  since  they  may  be 
construed  into  doubts,  where  perhaps 
no  doubts  exist. 

{x)  Turn.  &  Russ.  306. 

(y)  Drury,  42. 
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Wilmot^  praying  that^  pursnantly  to  a  written  consent^  assignmsnt  of 
signed  by  Mr.  and  Mrs.  Wilmot,  and  by  the  nnmarried     un  action. 


daughters^  the  trusts  of  the  settlement  might  be  declared 
to  be  at  an  end,  and  that  the  fund  might  be  transferred 
to  the  mother,  her  daughter  Mrs.  Wilmot  consenting  to 
waive  her  rights.  The  question  was,  whether  the  Court  could 
give  e£fect  to  such  consent,  so  as  to  bind  her  in  case  of  her 
husband^s  predeceasing  her  before  the  property  vested  in 
possession.  Lord  Chancellor  Sugden  called  in  the  aid  of 
the  Master  of  the  Bolls  in  Ireland,  who  delivered  his 
opinion,  that  the  Court  had  no  power  to  take  a  married 
woman^s  consent  under  such  circumstances,  to  the  effect 
of  excluding  her  right  by  survivorship.  The  case  had 
been  in  argument  likened  to  that  of  a  fine.  His  Honour 
pertinently  observed  that  ^^  the  fine  it  was  that  bound  her 
at  common  law.  There  her  consent  on  examination  before 
the  judge  has  of  itself  no  operation  (2:).  The  same  law 
which  gives  her  the  property  disables  her  from  disposing 
of  it.^'  The  Lord  Chancellor  agreeing  with  the  Master  of 
the  Bolls,  decided  that  the  Court  had  no  jurisdiction  to 
do  what  the  plaintiffs  sought ;  and  the  biU  therefore  was 
dismissed  (a). 

But  although,  where  the  interest  of  the  wife  continues  Effect  of  an  as- 

"  ^  signment  of  the 

reversionary  throughout  the  coverture,  no  assignment  by  ^^l^^^^^^ 

femme  couverte* 

(21)  This  remark  was  anticipated  (a)  In  WooUcmds  v.  Cfrotocher,  12 

by  Sir  William  Grant  in  Richards  Ves.  174,  Sir  William  Grant,  with 

V.  Chambers,  10  Ves.  580,  where  he  his  wonted  discrimination  and  feli- 

8aid,^It  was  not  by  the  examination  city  of  expression,  shews  where  the 

that  the  fine  had  its  efficacy.    The  wife's  consent  will  be  received,  and 

Court  of  Common  Pleas  could  not  by  where  not.    '*  In  this  instance,*'  said 

the  consent  of  a  married  woman  he,  ^^the  object  is  not  to  bar  the 

upon  examination  give  effect  to  her  wife's  equity  to  have  a  settlement, 

conveyance  by  lease  and  release,"  but  to  bar  her  right  of  survivorship, 

&c.    There  is  no  analogy  between  for  upon  his  death  it  belongs  to  her 

a  fine  and  a  consent.    The  fine  does  entirely.    That  is  not  the  case  in 

ever3rthing.     The  consent  puts  the  which  the  Court  takes  her  consent, 

machine  in  motion.  If  the  husband  has  a  right  to  convey, 


IN   ACTION. 
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ASSIGNMENT  OF  thc  husbaiid^  or  by  the  husband  and  wife  together^  will  bar 

her  snrvivorship,  yet  if  the  prior  interest  be  assigned  to  the 
wife  in  the  husband's  lifetime^  the  husband  may  reduce  the 
fond  into  possession^  or  may^  by  assigning  it^  enable  his 
assignee  to  do  so.  This  may  be  regarded  as  an  important 
practical  qualification  of  the  doctrine  in  Pwrdew  v.  Jackson. 
Thus^  in  Hall  v.  Hugomn  (d)^  where  stock  was  standing  in 
the  name  of  trustees  upon  trust  for  A.  for  life^  remainder 
to  B.^  a  married  woman^  A.  assigned  his  life  interest  to  B. ; 
whereupon,  B.  consenting.  Sir  L.  Shadwell  ordered  the 
fund  to  be  transferred  to  her  husband.  In  doing  so.  His 
Honour  put  the  matter  very  clearly,  saying — 

Suppose  that  a  father  gives  a  sum  of  stock  to  a  trustee  for  his 
daughter  Elizabeth  for  life,  remainder  to  his  daughter  Mary,  a  married 
woman,  absolutely,  and  that  immediately  after  his  death  Elizabeth 
assigns  her  life  interest  to  Mary.  Are  not  by  that  mere  act  both  the 
life  interest  of  her  sister  and  her  own  interest  in  remainder  vested  in 
her  %  I  do  not  put  it  as  a  case  of  merger^  but  1  ask  whether  the  mar- 
ried daughter  has  not  both  the  interests  %  If  then  she  has  the  whole 
interest,  is  it  not  an  interest  with  which  she  is  capable  of  dealing  in 
this  court  as  if  it  had  been  given  to  her  absolutely.  It  seems  to  me 
that  it  is  ;  and  therefore,  when  the  husband  applies  to  the  court  to  have 
the  fund  transferred,  and  his  wife  consents  (c),  the  trustees  will  be 
entirely  safe  in  making  the  transfer. 

The  like  decision  had  been  previously  made  by  Sir  L. 
Shadwell  in  Creed  v.  Ferry  {d),  where  the  tenant  for  life 
of  a  trust  fund  having  surrendered  her  interest  to  the 
reversioner,  a  married  woman,  and  she  having  been  exa- 

let  him  exercise  his  right.    But  why  the  former  law.     If  so,  Sir  William 

this  court  should  join  and  aid  him  Grant  misunderstood  it. 

for  that  purpose,  I  do  not  know."  (b)  14  Sim.  955  ;  10  Jur.  940. 

There  is,  therefore,   nothing   very  (c)  As  to  taking  a  wife's  consent 

new  in  Box  v.  Jacksony  except  a  in  such  circumstances,  see  infra — 

judicial  suggestion  thrown  out  that  "  Wife's  Equity  to  a  Settlement." 

Purdew  v.  Jackson  had  overturned  (d)  14  Sim.  592. 
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mined  in  court  and  consenting^  the  Conrt  ordered  the  fund  iflsiomiBifT  ot 
be  transferred  to  her  husband.  in  achon. 


The  decree  in  this  case  was  said  to  have  been  made  on  

the  authority  of  Bean  v.  Sykea  (a) ^  decided  by  Sir  L.  Shad* 
well  on  the  30th  Not.^  1838.  But  it  seems  there  was  a 
still  earher  precedent — ^that  of  Lachbm  v.  Adams  (f),  where 
a  married  lady  being  entitled  to  a  reversionary  interest  in 
a  fund  in  courts  subject  to  a  life  interest  in  her  mother^ 
the  latter  surrendered  her  life  interest  to  her  daughter^ 
upon  which  an  appUcation  was  made  to  the  Vice-Chan- 
ceUor  for  payment  of  the  fimd^  partly  to  the  married  lady, 
and  partly  to  her  husband^  on  the  ground  that  the  interest 
was  no  longer  reversionary,  and  His  Honour  made  the 
order.  After  the  Vice-Chancellor  had  risen,  an  application 
was  made  to  the  Lord  Chancellor  Cottenham  to  take  the 
married  lady's  consent  to  the  payment.  His  Lordship, 
observing  that  the  life  interest  had  merged,  took  her 
consent,  and  made  the  order  {g). 

The  act  of  assignment,  whether  by  the  husband  alone  or  Anigmnent 

*^  VAlueleas  niil«8s 

by  the  husband  and  wife  together,  will  not  defeat  the  wife's  tt^i^^^MSf" 
title  by  survivorship,  unless  the  assignee  follow  it  up  by  •*«»•  "^"^ 
actually  reducing  the  fimd  into  possession  before  the  death 
of  the  husband.  For  the  assignee's  laches  may  keep  the 
door  open  for  the  wife  to  come  in  by  survivorship;  as  would 
appear  to  have  been  the  case  in  Hutchings  v.  Smith  (^), 
where  a  married  woman  being  entitled  to  one-fifth  of  a 
residue,  joined  with  her  husband  and  the  four  other  resi- 
duary legatees  in  filing  a  bill  to  have  the  testator's  estate 
administered.  Pending  the  suit,  but  before  the  rights  of 
parties  had  been  declared,  the  husband  and  wife  joined  in 

(e)  2  Haye'fl  Conveyancixig,  p.  640^  91 ;  and  WiUcn  v.  Oldham^  Lewin  on 

5th  edition.  Trusts,  p.  297. 
(J)  14  Law  J.  382.  (fi)  9  Sim.  137. 

(g)  SeealBO/S0o9*yy.7bfi^,7Beav. 

P 
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AflsiGNHBNT  07  assigiuiig  the  wife's  share  as  a  security  for  a  debt  due  from 

nrTpv|*a    CH08S 

IN  ACTION,  the  husband.  But  the  assignee  took  no  step  in  the  cause 
to  obtain  the  benefit  of  the  assignment^  and  a  decree  was 
made^  directing  the  share  in  question  to  be  transferred  to 
the  wife.  Sir  Lancelot  ShadweU^  remarked  that  there  was 
in  the  case  a  peculiarity^  inasmuch  as 

Nothmg  had  been  done  by  the  assignee  to  reduce  the  chose  in  action 
into  possession ;  and  there  was  an  important  difference  between  the  case 
where  the  chose  in  action  was  fluctuating,  and  the  case  where  there  had 
been  a  decree  directing  that  it  should  be  paid  to  the  wife  who  had  sur- 
vived her  husband.  It  was  very  extraordinary  that  no  petition  was 
ever  presented  to  the  court  by  the  assignee.  The  money  must  be  paid 
to  the  wife. 


Assignment  & 
bankraptcy  sub- 
ject to  the  same 
rule. 


Husband's 
assignees  in 
bankruptcy  can- 
not sue  in  their 
own  names  alone. 


The  assignment  in  bankruptcy  does  not  bar  the  wife's 
right  of  survivorship,  where  the  fund  has  not  been  reduced 
into  possession  in  the  husband's  lifetime.  Thus,  in  Pierce 
V.  Thomley  (i),  the  husband  of  a  woman  having  a  vested 
interest  in  possession  in  a  legacy,  having  become  bankrupt, 
his  assignee  filed  a  bill  against  the  testator's  executors  to 
compel  payment  of  the  legacy.  Soon  afterwards  the  hus- 
band departed  this  life.  In  these  circumstances  it  was 
held  by  Sir  Lancelot  Shadwell  that  the  vfidow,  and  not 
tihe  assignee,  was  entitled  to  the  legacy  {k). 

It  was  not  long  since  decided  by  the  Court  of  Exchequer 
that  the  assignees  of  a  bankrupt  might  maintain  an  action 
in  their  own  names  alone,  for  a  chose  in  action  belonging 
to  the  wife  before  marriage,  as  a  promissory  note  given  to 
her  dum  sola;  and  that  in  such  action  the  defendant  could 
not  set  off  a  debt  due  to  him  from  the  bankrupt  (/),  This 
decision  proceeded  as  to  the  first  point  (the  right  of  suing) 


(t)  2  Sim.  167. 

(k)   The  Vice-Chancellor's  judg- 
ment in  this  case  ought  to  be  care- 


fully studied.    It  is  very  Able. 

(0  Taiea  y.  SheningUHy  11  Mee. 
&  Wei.  42. 
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on  the  authority  of  a  case  in  Peere  Williams  (m).  The  Chief  assignment  op 

wife's  chosb 

Baron  (Lord  Abinger)  in  deUvering  the  judgment  of  the  n,  action. 
Court,  said — "  The  case  cited  is  a  precise  authority  that  the 
assignees  are  entitled  to  enforce  the  recoverr  of  this  chose 
in  aSon  in  their  own  names.  Andif  theylnsueintheir 
own  names^  it  is  clear  that  a  set-off  cannot  be  enforced 
against- them  for  aay  claim  in  respect  of  a  debt  due  from 
the  husband.  That  has  been  settled  in  several  cases ;  and 
indeed  was  not  disputed  in  the  argument/'  But  this 
decision  has  recently  been  reversed  by  the  Court  of 
Exchequer  Chamber,  who  have  determined  "  that  the 
assignees  of  a  bankrupt  cannot  maintain  an  action  in  their 
own  names  alone,  on  a  promissory  note  made  to  the  wife 
of  the  bankrupt  before  her  marriage  *'(w). 

•  •  - 

(m)  MUea  v.  WiUiam,  1  P.  Wtt-  (n)  Sherrington  v.  TaieSy  12  Me©. 

liams,249.  &  WeL  855. 
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wife's  equitt 
to  a  settle- 
MENT. 
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We  have  already  seen  [s),  that  the  law  of  England 


(«)  Sapra,  p.  42. 
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famishes  no  direct  method  whereby  a  husband  can  be  wife's  KQmTr 

TO  A   SETTIiB" 

compelled  to  maintain  his  wife^  either  suitably  to  his  own        hbnt. 
means^  or  to  the  fortune  she  may  have  brought  him  (/). 

Equity^  however^  has  done  much  to  mitigate  the  asperity 
of  the  law.  It  has  not  indeed  attempted  to  compel  main- 
tenance to  the  wife  out  of  the  husband's  means,  or  even 
out  of  the  wife's  own  means,  where  these  are  legally  in  the 
husband's  power.  But  wherever  the  husband  is  obliged 
to  seek  the  aid  of  equity  in  order  to  get  the  benefit  of  his 
wife's  property,  the  assistance  of  the  Court  is  withheld 
until  a  provision  for  the  wife  is  secured,  if  she  requires  it. 
And  this  is  called  her  equity  to  a  settlement ;  of  which 
Lord  Cottenham  said,  in  Sturgis  v.  Champneys  («),  that 
''  upon  a  careful  examination  of  the  authorities,  he  had 
not  found  the  time  in  which  the  Court  did  not  exercise 
this  jurisdiction  in  favour  of  the  wife." 

Where  the  interest  claimed  by  the  husband  in  right  of 
his  wife  is  merely  equitable  (v),  or  where,  though  in  its 
nature  legal,  it  becomes  from  collateral  circumstances  the 
subject  of  a  suit  in  equity  {w),  the  wife  (if  otherwise  impro-  whea  fhJa  equity 
vided  for,  or  if  inadequately  provided  for)  has  a  right  to  a 
provision  out  of  the  fond;  and  when  a  settlement  is  made 
upon  her  under  the  sanction  of  the  Court,  the  rule,  as 
will  be  seen  more  fully  hereafter,  is  to  include  in  its  pro- 
visions the  children  of  the  marriage. 

According  to  former  opinions,  it  was  only  where  the 


(t)  In  Sir  Geoi^  Mackenzie's 
Institations  of  the  Law  of  Scotland, 
published  nearly  two  centuries  ago, 
there  is  a  passage  which  I  cite  with 
satisfactiony  as  a  proof,  in  one  respect, 
of  superior  civilisation.  *^  The  hus- 
band," says  that  remarkable  and 
justly  celebrated  person,  <'  is  obliged 
to  aliment  his  wife ;  and  if  he  refuse, 
the  Priyy  Coondl  or  Lords  of  Ses- 


sion will  appoint  an  aliment  to  her, 
out  of  her  husband's  means,  suitable 
to  his  quality." 

(«)  5  MyL  &  Cra.  103. 

(v)  As  where,  for  example,  it  is 
vested  in  trustees  who  have  the  legal 
estate,  the  wife,  or  rather  the  hus- 
band in  her  right,  having  only  the 
equitable  or  beneficial  interest. 

(to)  1  Bop.  258. 
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wipb's  EQuitT  husbamd  appeared  as  a  plaintiff  seeking  aid  fix)m  the  Courts 
MBNT.        that  the  equity  came  into  action.    But  it  is  now  well 


Amount  which 
wiU  be  BetUed. 


settled^  that  the  wife  herself  may^  without  waiting  for  any 
The  wife  may  as-  proceeding  On  the  hnsband^s  part^  assert  her  right  to  a 

sert  her  ftiaini  ag 

plaintiff.  Settlement^  by  a  substantive  proceeding,  instituted  against 

her  husband  for  that  sole  purpose,  through  the  instru- 
mentality of  her  next  friend  (a?). 

There  is  a  practice,  but  no  imperative  rule,  as  to  the 
amount  to  be  settled.  Most  frequently  one^hajf  of  the 
fimd  is  tied  up  {y) ;  but  the  proportion  in  each  case  depends 
on  all  the  circumstances ;  and  in  jSxing  it,  any  previous 
settlement  which  may  have  been  made,  or  any  property  of 
the  wife^s  which  may  have  been  previously  possessed  by 
the  husband,  will  be  taken  into  consideration  {z).  The 
amount  therefore  is  discretionary  in  the  Court;  and  as 
Sir  L.  ShadweU  has  remarked,  ''the  discretion  which  it  is 
clear  from  the  cdses  the  Court  has,  would  be  one  not  much 
worth  having,  if  in  every  case  it  was  to  be  exercised  by 
giving  a  moiety  to  the  husband,  and  a  moiety  to  the  wife/' 

Accordingly,  in  Coster  v.  Coster  (a),  a  husband  having 
without  sufficient  cause  separated  from  his  wife,  leaving 
her  unprovided  for,  three-fowrths  of  a  fiind  in  court,  arising 
from  property  bequeathed  to  her,  was  by  Sir  L.  Shadwell 
ordered  to  be  settled  on  her  and  her  issue ;  the  remaining 
fourth  to  be  paid  her  husband. 

In  Brett  v.  Gremweli  (4),  where  the  husband  had  taken 
the  benefit  of  the  Insolvent  Debtors'  Act,  the  whole  amount 
of  a  fund  in  court  belonging  to  a  married  woman,  was  by 
Baron  Alderson  ordered  to  be  secured  for  the  benefit  of 


{pS)  SHbank  v.  Montdieu,  5  Ves. 
737. 

Of)  Jeto8onY,M<nd8<m,2AikA2^i 
1  Rop.  260,  and  cases  there  cited. 


(z)  Green,  v.  OtUy  1  Sim.  &  St. 
250. 

(a)  9  Sim.  597. 

(6)  3  You.  &  CoU.  Ex.  230. 


MSNT. 
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herself  and  her  children.    In  this  case  the  attention  of   wife's  k^uity 

the  learned  Judge  was  specially  directed  to  Beresfwrd  v,    ™  ^  sbttlb- 

Hobsan  (c),  where  Sir  Thomas  Plumer  had  come  to  the  ** 

conclusion  that  the  Court  never  gave  the  whole  to  the 

wife.    The  Court,  however,  has  done  this ;  for  in  Coster  v. 

Coster  {d).  Sir  L.  Shadwell,  having  looked  into  the  matter 

very  carefully,  states,  that  "  it  certainly  was  done  in  the 

case  of  Jcuiobs  v.  Amyatt  {e) ;  but  with  that  exception  he 

took  it  to  be  generally  true,  that  the  Court  never  gave  tho 

whole  of  the  property  to  the  wife;  although  in  a  case  of 

desertion  by  the  husband,  or  of  inability  to  support  her, 

the  Court  would  order  the  whole  of  the  income  to  be  paid 

to  her  by  way  of  maintenance  (/). 

In  Napier  v.  Napier  {ff),  before  Lord  Chancellor  Sugdeu, 
a  fund  in  court  (1000/.),  belonging  to  a  married  woman 
whose  husband  had  been  discharged  as  an  insolvent,  was 
ordered  to  be  thus  appropriated;  viz.,  600/.  to  the  wife 
and  children;  and  400/.  to  the  assignee  for  the  benefit  of 
the  creditors ;  the  Court  declining  to  follow  the  precedent 
made  by  Baron  Alderson  in  Brett  v.  GreenwelL  In  Exparte 
Thompson  (A),  the  Court  of  Review  held  that  the  wife  of  a 
bankrupt  had  a  right  to  a  provision  out  of  the  property 
which  she  had  brought  her  husband  on  the  marriage.  But 
an  allowance  of  200/.  a  year  out  of  a  neat  annual  income 
of  %%U.  was  deemed  excessive,  and  was  consequently 
reduced  to  176/.  a  year. 

Every  case,  however,  must  be  governed  by  its  own 
circumstances.    Thus  in  the  last  case  on  the  subject, 

(c)  1  Mad.  362.  Qi)  1  Deac.  Bank.  Cases,  90.  The 

{d)  9  Sim.  597.  Court  of  Review  in  this  case  held 

{e)  1  Had.  376,  note.  that  it  had  jurisdiction  on  petition  in 

(/)  See  infra,  «  Orders  for  wife's  bankruptcy  to  order  the  asagnees 

separate  maintenance."  to  make  such  provision  for  a  wife, 

{g)  1  Dm.  &  War.  407.  whether  the  property  eonsisted  of  real 

or  personal  estate. 


72  AIGHtS   AllISIKO  IfROMT 

wife's  sQunnr  Gardner  v.  Marshall  {i),  where  a  husband  had  had  large 
""^n^T^   advances  made  to  Urn  by  his  Wife's  father,  and  Had  had  the 


"  benefit  of  a  provision  made  for  his  wife  by  his  father's  will^ 
and  afterwards  became  bankrupt, — it  was  held  by  the  Vice-* 
Chancellor  of  England,  that  the  wife,  who  had  no  provi- 
sion except  the  income  of  a  fund  under  her  uncle's  wUl^ 
was  entitled  to  have  the  whole  of  that  income  settled  on 
her  for  life  for  her  separate  use  without  power  of  antici- 
pation ;  His  Honour,  in  making  his  decree,  saying,  "  If 
there  be  no  precedent  for  this,  I  wiU  make  one  "  (k). 
Where  the  wife        JnEUiott  V.  Covdell  (/),  Sir  John  Leach  decided  that  where 

has  but  a  lite  es-  . 

*»*^  a  legacy  of  stock  to  a  married  woman  was  only  ybr  her  life, 

and  where  she  and  her  husband  had  joined  in  a  sale  of  it, 
the  purchaser  was  not  compellable  to  allow  the  wife  the 
benefit  of  a  settlement.  This  decision  proceeded  on  a 
distinction  drawn  between  the  case  of  ''an  absolute 
equitable  interest  given  to  the  wife,''  and  the  case  of  ''  an 
equitable  interest  given  to  her  for  life  only ; "  and  had  its 
foundation  in  some  such  reasoning  as  this,  namely,  that 
while  the  husband  supports  his  wife,  he  may  dispose  of 
her  life  interest  to  a  bond  fide  purchaser  for  valuable  con- 
sideration, who  in  such  a  case  will  not  be  sabject  to  her 
claim  for  a  settlement.  But  Sir  John  Leach  said  that 
"  if  the  husband  deserted  his  wife,  or  failed  to  perform 
the  obligation  of  maintaining  her,  the  Court  would  apply 
any  equitable  interest  which  he  retained  for  the  life  of 
the  wife  either  wholly  or  in  part  for  the  maintenance  of 
the  wife ;  and  if  the  husband  became  bankrupt,  or  took 
the  benefit  of  the  Insolvent  Debtors'  Act,  the  Court  would 
feisten  the  same  obligation  upon  the  general  assignee; 
but  the  same  principle  did  not  necessarily  apply  to  a 

(t)  ]4  Sim.  575.  husband.    Bond  t.  Simmons,  3  Atk. 

{k)  It  has  al^rays  been  usoal  to  20 ;  Green  y.  Otte,  1  Sim.  &  Stu. 

have  regard  to  the  amount  of  the  250. 
wife's  fortune  appropriated  by  the  (I)  5  Mad.  149. 
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particular  assignee  for  a  valuable  consideration^  who  pur-  wifb's  EQvmr 
chased  this  interest  when  the  husband  was  maintaining        us^^^ 
the  wife,  and  before  circumstances  had  raised  any  present 
equity  in  this  property  for  the  wife/' 

It  may  be  observed,  in  passing,  that  the  sale  of  the 
wife's  life  interest,  although  held  good  in  EUtott  v.  Cardell, 
would  perhaps  not  now  be  so  considered;  because  Stiffe  v« 
Everitt  {p)    has  settled  that  the  interest  of  the  wife 
beyond  the  coverture  is  inalienable.    The  reasoning,  more- 
over,  of  Sir  John  Leach  is  not  marked  by  his  wonted  per- 
spicuity; but  the  distinction  which  he  somewhat  doubt* 
fully  {q)  draws  between  the  case  of  a  general,  and  that 
of  a  particular  assignee,   has,  it  must  be  owned,  been 
sanctioned  in  Stanton  v.  Hall  (r),   by  Lord   Chancellor 
Brougham,  who,  however,  appears  to  have  regretted  that 
the  equity  to  a  settlement  should  have  been  allowed  in 
%ny  case  against  a  bon&  fide  particular  assignee.     Had  the 
question  been  open.  Lord  Brougham  would  evidently  have 
ejected  the  wife's  claim  in  such  a  case,  whether  her  inte- 
est  in  the  fund  was  absolute  or  for  life.    But  in  Stanton 
\  Hall,  he  had  only  to  consider  a  married  woman's  orftninten»tae- 

i-i  ..  1  iiJi  J.    cored  to  her  for 

3lami  where  an  annuity  was  made  payable  to  her,  not  her  husband's  ufe. 

Tor  her  own  life,  but  during  her  husband's  life.    And 

upon  the  principle,  that  the  husband,  by  maintaining  his 

wife,  becomes,  as  it  were,  a  purchaser  of  any  interest 

secured  to  her  for  her  own  life,  or  for  the  life  of  her 

husband.  Lord  Brougham  held  that  the  point  was  governed 

by  the  decision  of  Sir  John  Leach  in  Elliott  v.  Cordell, 

and  decreed  that  a  particular  assignee  for  value  was  not 

bound  to  make  any  provision  for  the  wife  (s). 

(p)  1  Myl.  &  Cr.  87.  517 ;  also  same  case  noticed  in  a  note 

(9)  His   language  in  the  report  to  the  report  of  Stcmton  v.  JIall,  2 

betrays  more  than  hesitation.  Rus.  &  MyL  182,  where  likewise  are 

(r)  2  Rus.  A.  Myl.  175.  cited  Brawn  v.  Clarke,  3  Yes.  166, 

(«)  See  Lwmb  v.  MUnes,  5  Yes.  and  Jacobt  v.  Amyatt,  1  Mad.  376,  n. 
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wifb's  bquitt      But  even  in  the  case  of  a  particular  assignee  for  value^ 

TO   A   SRTTL^^ 

MENT.  if  the  husband,  at  the  time  of  the  assignment  of  his  wife's 
When  the  equity  life  iutcrcst,  was  uot  maintaining  her,  the  equity  for  a 
her  life  interest  as  Settlement  Will  hold.     If,  ou  the  other  hand,  the  husband 

Against  a  particU' 

lar  assignee.         fjoas  maintaining  her  at  the  time  of  the  assignment,  but 

afterwards  failed  in  the  performance  of  that  duty,  the 
equity  (as  I  understand  Elliott  v.  Cordell  and  Stanton  v. 
Hall)  wiU  not  hold;  because  the  assignee,  who  became 
a  purchaser  bond  fide  when  the  husband  and  wife  were 
living  together,  ought  not  to  suffer  on  account  of  any 
subsequent  difference  arising  between  the  married  parties. 

^gtort  a  general      When,  iudccd,  the  husband  becomes  bankrupt,  or  takes 

the  benefit  of  the  Insolvent  Debtors'  Act,  his  general  or 
official  assignee  must  allow  the  wife's  equity;  because,  in 
such  a  case,  the  husband's  inability  to  maintain  her  is 
established  rebus  ipsis  et  factis.  And  accordingly,  in 
Sturgis  v.  Champneys  {t)  the  equity  was  enforced  out  of 
the  wife's  life  estate  against  an  official  assignee,  apparently 
without  objection  on  that  head,  although  other  points  in 
the  case  were  disputed. 

hSsbiSd'SnwS.       -^^^  when  the  question  is  with  the  husband  himself,  it 

would  seem  that  the  allowance  of  the  equity  will  turn 
upon  the  fact,  whether  he  is  or  is  not  adequately  main- 
taining his  wife  at  the  time  of  her  demand. 

I  have  humbly  endeavoured  to  make  the  distinctions 
taken  in  EUtott  v.  Cordell  intelligible.  To  make  them 
rational  is  not  my  province.  But  it  may  be  well  to  con- 
sider whether  the  scope  of  Lord  Cottenham's  reasoning  in 
Sturgis  v.  Champneys ,  does  not  go  to  overrule  both  Elliott 
V.  Cordell  and  Stanton  v.  HaU. 

Wife  may  consent       As  bcforc  obscrvcd  (m),  the  Court  will  not  act  upon  a 

Q)  6  Myl.  &  Cr.  97.  the  distinction  between  waiving  8ur- 

(«)  Supra,  p.  62 ;  and  see  p.  63,      vivorship,  and  waiving  an  equity  to 
note  (a),  where  Sir  W.  Grant  explains      a  settlement. 
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married  woman's  surrender  of  her  survivorsliip ;  becauise  wife's  equity 

A  SETT 
MENT. 


that  is  her  legal  right,  which,  during  the  coyerture,  cannot   ^  ^  s*^^"- 


be  departed  with.    But  her  equity  to  a  settlement  is  not  ^^  waive  her — 

a  legal  right,  but  a  creature  of  the  Court  of  Chancery,  *^'^*^- 

which  allows  it  to  be  waived  by  the  wife,  for  whose  sole 

benefit  it  has  been  established.    When,  therefore,  the  wife 

consents  to  a  transfer  of  the  fund,  she  is  held  to  have 

waived  her  equity  to  a  settlement.    But  her  consent  must  how  her  consent 

be  formally  taken  upon  her  examination  in  court,  apart 

from  her  husband,  or  under  commission  issuing  from  the 

court  {x). 

The  Court,  however,  will  not  take  the  consent  of  an  The  court  wta 
infiemt  feme  coverte  (y).    And  in  a  case  where  the  wife  sentofanin&mt' 

feme  coverte. 

was  a  ward  of  Chancery,  and  the  husband,  after  being  cmc  of  a  female 

ward  of  court. 

committed  for  a  contempt  in  marrying  her,  was  liberated 
on  undertaking  to  make  a  specified  settlement,  the  Court 
would  not  afterwards  allow  the  wife  to  waive  it  {z). 

Where  the  wife's    consent  has  been    already    given  whenwife'econ- 
upon  her  examination  before  another  competent  tribunal,  rwdy  taken, 
she  need  not,  it  would  appear,  be  examined  again  in 
Chancery  (a). 

Where  the  sum  belonging  to  the  wife  is  under  200/.  {b),  where  the  mm  is 

UTnler  200/. 

the  practice  of  the  Court  has  been  to  dispense  with  the 
wife^s  consent,  and  to  order  the  amount  to  be  paid  at  once 
to  the  husband,  on  its  being  made  to  appear  that  it  is  not 
aiSected  by  any  settlement  or  agreement  for  a  settlement. 
Sir  John  Leach   acted  with  evident   hesitation,  if  not 

(x)   1  Dan.  Cha.  Prac.  95,  Head-  (a)  CanvpibeU  t.  French,  3  Ves. 

lam's  Edition.    Seton  on  Decrees,  321.    May  v.  Mqper,  4  Sim.  360. 

255,  256.  (&)  The  standard  in  Lord  Thur- 

(j/)  Abraham    v.  Newconibe,    12  low's  time  was  1002. ;  Bowrdillon  ▼. 

Sim.  566,  overruling  OtfUin  v.  Gvl-  Adair,  3  Bro.  G.  C.  237.    In  Lord 

lin,  7  Sim.  236.  Loughborough's  it  had  become  2007. 

(z)  Stackpoole  v.  BeawnoTU,  3  Yes.  Elibamk  v.  JHontolieu,  5  Yes.  742,  n. 
89. 
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wipe's  equity 
to  a  settle- 
MENT. 


Where  the  pro- 
dace  is  under  10^. 
a-year. 


Lord  Enskine'H 
general  order. 


Consent  vrill  not 
be  taken  till  the 
amount  of  the 
Aind  has  been 
ascertained. 


reluctance^  on  this  rule  in  Foden  v.  Finney  (c),  where  he 
ordered  a  sum  of  83/.  8^.  ^d.  stocky  being  a  wife's  share 
of  a  fimd  in  courts  to  be  paid  to  her  husband^  although  the 
wife  had  been  deserted  by  him,  and  opposed  the  appUcation. 

Mr.  Danielle  in  his  book  on  Chancery  Practice  [d),  says, 
the  consent  of  the  wife  will  in  like  manner  be  dispensed 
with  where  "the  sum  produces  less  than  10/.  a  year;'' 
but  the  case  he  refers  to,  as  an  authority  for  this  position, 
Ellworthy  v.  Wickstead  (e),  does  not  warrant  it. 

On  the  16th  February,  1806,  a  general  order  (/)  was 
made  by  Lord  Chancellor  Erskine,  directing  that  if  any 
unmarried  woman,  to  whom  any  sum  under  2001.  princi- 
pal, or  10/.  a  year,  had  been  ordered  to  be  paid,  should 
marry  before  receipt  of  the  money,  the  Accountant- 
Oeueral,  upon  an  affidavit  that  there  was  no  settlement 
affecting  it,  should  give  a  draft  for  the  amount,  payable  to 
the  woman  or  her  husband  (^). 

While  the  amount  of  the  fund  is  imascertained,  the 
court  will  not  accept  the  wife's  consent;  because  the 
amount  is  so  material  an  element  for  her  consideration. 


(c)  4  Rus.  428.  See  also  EUwor- 
thy  V.  Wickstead,  1  Jac.  &  Walk.  69. 
It  may  be  doubted  whether  a  rule  of 
practioe,  which  does  not  seem  very 
rational  in  itself,  has  not  been  dis- 
placed or  shaken  by  Brett  v.  OreemoeU, 
3  You.  &  Col.  Ex.  Rep.  230,  and 
^ailley  v.  Dermettf  3  You.  &  Col.  Ex. 
Rep.  459.  But  see  Napkr  v.  NapUrf 
1  Drur.  &  War.  407.  Vice-Chancel- 
lor  Wigram  appears  to  recognise  the 
rule  in  Lloyd  v.  Mason,  5  Hare,  149. 
To  many  a  wife  deserted  by  her 
husband,  1991,  might  be  the  means 
of  securing  a  useful  provision ;  but 
by  force  of  this  rule,  her  husband, 
upon  showing  that  there  was  no  set- 
tlement or  agreement  for  a  settle- 
ment, might  insist  on  having  the 


money  paid  to  him,  although  his  wife 
was  not  only  abandoned  by  him,  but 
starving. 

(d)  Vol.  I.,  p.  96. 

(e)  1  Jac.  &  Walk.  69. 
(/)  Beame's  Orders,  464, 

(g)  The  order  is  of  wonderful 
complexity ;  but  the  above  seems 
the  meaning.  However,  to  prevent 
mistakes,  I  subjoin  a  copy.  **  This 
court  doth  order,  that  in  the  execu- 
tion of  the  several  orders  of  this 
court  now  made,  or  hereafter  to  be 
made,  in  which  this  court  shall  have 
directed,  or  may  hereafter  direct^ 
any  sum  or  sums  of  money  to  be 
paid  to  any  unmarried  woman  or 
women,  or  where,  by  the  report  or 
reports  now  made  or  hereafter  to  be 
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that  she  ought  to  be  precisely  informed  of  it  before  being  wifb*s  xquitt 
allowed  to  conclude  herself.    Thus,  in  Sperling  v.  jRocA-         ue^, 
fort  (A),  Lord  Eldon  said,  that  till  the  Court  could  state 
the  precise  sum  to  be  passed  away,  ^'it  would  not  address 
to  the  wife  any  question,  or  speculate  upon  what  might 
be  her  inclination.^'    This  seems  scarcely  to  apply  where 
a  known  fiind  is  merely  liable  to  diminution;   as,  for 
example,  where  costs  are  to  be  paid  out  of  it.    And  in 
such  a  case,  as  I  understand  the  report,  yice-Chancellor 
Knight  Bruce  took  the  wife's  consent  (i). 
If  a  married  woman,  on  being  examined  apart  firom  consequenee  of 

▼.  .'fo's  tefiual  to 

her  husband,  refuses  to  give  her  consent,  a  reference  will  wawe  her  equity. 

be  made  to  one  of  the  Masters  of  the  court  to  approve  of 

a  proper  settlement  to  be  made  upon  her  and  her  children; 

unless  the  facts  are  so  completely  before  the  court  as  to 

induce  it  to  make  the  order  at  once  without  sending  the 

matter  to  the  Master  (j). 


made  by  any  person  or  persons  who 
hath  or  have  been  or  now  is  or  are 
or  may  hereafter  be  a  master  or 
masters  of  this  comrt,  any  sum  or 
soms  of  money  now  is  or  are  or 
hereafter  may  be  reported  due  to 
aiiy  unmarried  woman  or  women,* 
and  in  any  of  which  cases  it  shall 
happen  that  any  such  woman  or 
women  shall  be  married  before  such 
sum  or  sums  of  money,  or  any  t>f 
ihem,  shall  be  paid  to  her  or  them 
respectiyely  to  whom  the  same  is  or 
are  directed  to  be  paid  or  reported 
to  be  due ;  the  Accountant-Greneral 
of  this  court  shall,  in  all  cases  where 
the  sum  or  sums  of  money  so  directed 
to  be  paid  or  so  reported  to  be  due 
and  unpaid  as  aforesaid  do  not 
amoimt  in  the  whole  to  the  sum  of 
2002.  in  principal  money,  or  to  the 
sum  of  102.  in  annual  paymtot^  upon 


an  affidavit  being  made  by  any  such 
woman  or  women,  and  her  or  their 
husband  or  husbands  respectiyely, 
stating  her  or  their  marriage  or  re- 
epeotiye  marriages,and  that  no  settle- 
ment or  agreement  for  a  settlement 
had  been  made  affecting  or  relating 
to  such  sum  or  sums,  draw  a  draft  or 
drafts  for  such  principal  money  not 
amounting  to  the  sum  of  2002.,  or  for 
such  annual  payment  not  amounting 
to  tiie  said  sum  of  1 02.,  and  make  the 
same  draft  or  drafts  payable  to  such 
woman  or  women,  or  her  or  their 
husband  or  husbands  respectiyely  for 
such  said  sum  or  sums  respectiyely." 

{h)  8  Ves.  180. 

(i)  Packer  v.  Podfcer,  1  CoU.  91. 

(J)  Coster  y.  Coster,  9  Sun.  604. 
Na/pier  y.  Napier,  1  Drur.  &  W.  407. 
1  Dan.  Cha.  Prac.  101,  Headlam's 
Ed. 
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wife's  eqvitt       This  mucli  of  the  wife's  consent  to  waive  her  equity. 

TO   A.   SETTLB* 

MENT.         ^  word  or  two  must  be  said  of  the  evidence  which  the 
Necessity  of  8ho^-  Coiirt  rcquires  in  all  cases,  whatever  may  be  the  amount 
fa  not"if£lte?b5  ^^  *^®  fimd,  to  show  that  it  is  not  tied  up  by  a  settlement  or 
®"«°-  agreement  for  a  settlement.    In  Rose  v.  Rolls  {k)  it  was 

held  by  Lord  Langdale,  that  on  an  application  for  payment 
out  of  court  of  money  belonging  to  a  feme  coverte,  it 
must  either  appear  that  there  has  been  no  settlement  or 
agreement  for  a  settlement ;  or,  if  any  settlement  exist, 
it  must  be  produced,  to  enable  the  Court  to  judge  whether 
it  aJBTects  the  fund  in  question.  It  is  not  sufficient  to 
make  affidavit  that  the  particular  fond  is  not  the  sub- 
ject of  any  settlement.  "  I£/'  said  his  Lordship,  "  any 
settlement  existed,  the  petitioners  were  not  competent 
judges  of  its  effect.  Many  instances  had  occurred  in  which 
parties  had  by  affidavit  represented  that  a  settlement  did 
not  affect  the  property  in  question,  yet  on  inspection  of  the 
settlement  it  turned  out  to  be  quite  the  reverse." 

In  a  very  recent  case  on  this  point,  Britten  y,  Britten  {I), 
the  same  eminent  judge  decided  that  an  affidavit  simply 
that  the  fund  is  not  settled  is  insufficient.  It  must  be 
shown  either  that  there  is  no  settlement,  or  what  the 
settlement  is.     In  so  ruling,  Lord  Langdale  observed :   . 

Case  mentioned  Experience  has  shown  the  utility  of  that  rale.  An  instance  occurred 
y  0  Langdale.  -^  ^^  court,  where,  upon  the  occasion  of  a  large  trust  fund  becoming 
divisible,  applications  were  made  for  payment  of  four  several  sums  of 
10,000/.  each  to  the  husbands  of  married  women  on  affidavits  that 
those  sums  respectively  had  not  been  settled.  I  refused  to  make  the 
orders  ;  and  afterwards,  on  production  of  the  settlements,  it  was  found 
that  eveiy  one  of  them  included  the  large  sums  thus  improperly  asked 
to  be  paid  to  the  husbands  (m), 

(h)  1  Bear.  270.  peded  by  the  production  of  informal 

(t)  9  Beav.  143.  affidavits  on  this  point,  that  I  ven- 

(m)  Mr.  Beavan  adds  the  follow-  ture   to    recommend   the  following 

ing  useful  note.    **  The  proceedings  forms  c^  affidavit  to  be  made  by  the 

of  the  court  are  so  frequently  im-  husband  and  wife,  which  I  befieve 
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An  order  for  pajment  out  of  court  of  money  the  pro-  wife's  vxiam 
perty  of  a  married  woman  cannot  generally  be  obtained    ^  ^uxm!^^ 
by  decree  at  the  bearing;  but  a  petition  for  that  purpose  There  must  be  a 
must  be  presented^  which  may  come  on  to  be  heard  either  ^eit  of  SJne7' 
together  with  the  cause  on  further  directions;  or,  with  ®°*®'~™*- 
more  propriety,  may  be  presented  after  the  decree  has 
been  made  and  the  fund  thereby  carried  over  to  the 
account  of  the  husband  and  wife  (n). 

Where  the  marriage  has   been  entered  into  under  a  where  the  parties 

manning  had  a 

foreign  law,  the  parties  not  having  the  law  of  England  ^ore^  law  in 
in  their  contemplation — ^the  equity  to  a  settlement  does 
not  arise;  that  equity  being  indigenous  to  the  law  of 
England.  For  where  a  contract  is  made  between  persons 
domiciled  in  a  foreign  country,  and  in  a  form  known  to 
the  laws  of  that  co^try,  th76ourt,  in  administering  the 
rights  of  parties  und2  it,  will  g;ve  it  the  same  con- 
struction  and  effect  as  the  foreign  law  would  have  given 
to  it.  If,  therefore,  a  domiciled  Scotchman  would  in 
Scotland  be  held  entitled,  by  virtue  of  a  marriage  contract 
executed  there  and  in  the  Scotch  form^  to  receive  what- 
ever property  accrued  during  coverture  to  his  wife,  the 
Court  of  Chancery  would  enforce  his  right  as  against 
any  such  property  coming  within  its  jurisdiction;   and 


will  be  considered  satiefactory  in  the 
rariouB  branches  of  the  court. 

Form  of  affidavit  of  no  settlement, 
FiBST.  ^That  no  settlement  nor 
agreement  for  settlement  was  made, 
entered  into,  or  executed  previous  to 
or  npon  or  since  the  marriage  of  us 
the  said  deponents." 

Form  ofd^ffidamt  ofsetUem^ent  not 
affecting  the  fund. 

Second.  ^  That  no  settlement,  &c., 
(as  before)  except  the  settlement 
now  produced,  &c.,  and  marked  A. 
And  we  farther  make  oath  and  say 


we  believe  that  such  settlement  in 

no  way  affects  the  sum  of  £ 

mentioned  in  the  petition  lately  pre- 
sented by  us  in  the  above-mentioned 
cause,  and  which  is  thereby  sought 
to  be  obtained  out  of  court" 

When  the  settlement  is  pro- 
duced, the  ordinary  course  at  the: 
Rolls  is  for  counsel  to  state  that  he 
has  read  it,  and  that  it  does  not 
affect  the  fund  in  question*  The 
court  usually  acts  on  that  assurance. 

(n)  1  Daniell's  Cha.  Prac.  100, 
Headlam's  Edition ;  Campbell  v. 
ffardinge,  6  Sim.  283. 
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i  wife's  equitt  would  notj  in  opposition  to  the  prbidsions  of  the  contract^ 

^  "m^"^    raise  an  eqnitjr  for  a  settlement  in  favonr  of  the  wife  (o). 

The  decision  of  this  point  by  Lord  Brougham  has  been 

adverted  to  by  Lord  Cottenham  in  the  following  terms: — 

It  was  decided^  and  most  properly  decided,  by  Lord  Brougham  in 
Anstruther  y.  Adair,  that  the  settlement  being  executed  in  Scotland 
between  Scotch  parties,  it  must  be  dealt  with  according  to  the  law  of 
Scotland ;  and  that  yon  cannot  apply  the  equities  of  the  English  law, 
between  parties  living  in  Scotland,  and  who  never  had  those  equities 
in  their  contemplation  (p). 

But  I  apprehend  the  same  consequences  would  not 
follow  in  the  case  of  a  Gretna  Green  marriage  by  parties 
having  an  English  domicile^  because  they  go  to  Scotland 
merely  to  be  united;  but  for  everything  beyond  the  &ct 
of  matrimony^  they  must  be  supposed  to  have  the  law  of 
England  "  in  their  contemplation/' 

In  the  case  of  Sawyer  v.  Skuie  [q)y  where  the  husband  and 
wife  were  apparently  both  domiciled  in  Prussia,  the  Deputy 
Remembrancer  of  the  Court  of  Exchequer  reported  a  sum 
as  due  to  the  wife.  Upon  a  reference  to  the  Master,  it 
appeared  that  by  the  laws  of  Prussia  all  personalty  accru- 
ing to  the  wife  during  the  coverture  vested  absolutely  in 
the  husband ;  to  whom  accordingly  the  Court  ordered  the 
whole  fund  to  be  paid.  This  case  scarcely  warrants  the 
doctrine  stated  in  Roper  (r),  that  ''  when  the  wife  is  the 
subject  of  a  foreign  state,  by  the  law  of  which  her  husband 
would  be  entitled  to  receive  the  whole  of  her  property 
without  making  any  provision  for  her,  the  Court  will 
dispense  with  a  settlement.''  But  in  a  case  in  Mr. 
Jacob's  Reports  {s)  the  point  is  thus  put.    ''  The  parties 

(o)  Anshniiker  ▼.  Admr^  2  MyL  ($)  1  Anstr.  63. 

&  Kee.  513.  (r)  1  Rop.  265. 

(p)   Marquis   of  Breaddlbcm    v.  («)  J[>ue»  v.  SmUky  Jac.  p.  544. 
MarqmBofCfhcmdos,  2Myl.&  Gr.738. 
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were  subjects  of  Denmark^  and  an  affidavit  was  produced^   wife's  equitt 
stating  that  by  the  Danish  law  the  husband  was  entitled    '^   ment!^^" 

to  receive  the  property  of  his    wife  without  making  a  

settlement  upon  her/'  The  Master  of  the  Rolls  (Sir 
Thomas  Plumer)  ordered  the  whole  to  be  paid  to  the 
husband.  For  aught  appearing  in  this  report,  the  parties 
might,  or  might  not,  have  had  their  domicile  in  Den- 
mark. The  case  is  rested  on  the  circumstance  of  their 
being  subjects  of — that  is,  owing  allegiance  to — the 
Crown  of  Denmark.  Now,  allegiance  and  domicile  are 
things  independent  of  each  other.  And  if  we  suppose 
two  subjects  of  France  coming  hither  animo  remanendi, 
acquiring  an  English  domicile,  and  then  intermarrying — 
the  wife,  although  still  a  subject  of  France,  would  by 
reason  of  this  adoption  of  an  English  domicile,  be  entitled 
to  a  provision  out  of  her  equitable  chose  in  action.  The 
question,  therefore,  does  not  appear  to  turn  on  allegiance, 
but  on  domicile;  and  on  domicile,  as  evidencing  intention, 
of  which  the  accidental  fact  of  allegiance  gives  no  indication. 
This  view  of  the  matter  is  strongly  confirmed  by  the 
recent  case  of  Duncan  v.  Campbell  {t)  where  Sir  L.  Shad- 
well  held  that  a  deed  made  between  parties,  some  of 
whom  were  domiciled  in  Scotland,  and  some  in  England, 
was  to  be  construed  so  far  as  it  concerned  the  Scotch 
parties  according  to  Scotch  law;  and  so  far  as  it  con- 
cerned the  English  parties,  according  to  English  law. 
All  the  parties  were  apparently  Scotch  by  origin,  and 
before  the  union  would  have  been  subjects  of  the  Scottish 
Crown.  But  inasmuch  as  certain  of  them  had  relin- 
quished their  Scotch  domicile,  and  adopted  an  English 
domicile,  they  were  in  the  transaction  in  question  held  to 
have  the  English,  and  not  the  Scotch,  law  in  their  con- 
templation. 

(0  12  Sim.  616. 

G 
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wiFB^s  EQUITY       Thc  childreii  of  the  marriage  have  no  inherent  equity 

^^  ME(T.  to  a  settlement ;  but  when  a  settlement  is  made  under 

The  equity  is  per-  the  direction  of  the  Court,  their  interests  are  included. 

buvihwfSaow^;  If,  however,  the  wife  die  without  having  taken  the  neces- 

inciuded  in  the  sarv  steps  to  securc  a  settlement,  her  children  have  no 

Bettlement.  "^  •'■  ^  -i      -i 

claim;  for  they  can  get  nothing  except  through  her 
instrumentality.  Something  therefore  must  have  been 
done  by  her  to  show  that  her  equity  was  claimed  in  her 
lifetime ;  and  if  this  appear,  it  wiU  enure  to  the  benefit 
of  her  children.  A  decree  or  order  for  a  settlement  is 
always  held  sufficient  for  this  purpose;  but  the  mere 
filing  of  a  bill  in  an  administration  suit,  in  which  a 
married  woman  being  a  legatee  is  one  of  the  defendants^ 
will  not  have  the  eflfect  of  making  her  equity  to  a  settle- 
ment attach,  so  as  that  upon  her  death  the  children 
may  claim.  This  was  decided  in  De  La  Garde  v.  Lcw»- 
priere  (^),  in  which  Lord  Langdale  made  the  following 
instructive  remarks  :— 

Remarks  of  Lord       I  conceive  it  to  be  Settled  that  if  there  be  a  decree  for  a  settlement 

Langdale. 

upon  the  wife,  the  children  are  entitled  to  the  benefit  of  it ;  although 
the  wife  may  have  died  before  any  proposal  for  a  settlement  was 
carried  before  the  Master.  In  this  case  the  wife  filed  no  bill  claiming 
a  settlement,  and  she  died  before  any  order  for  a  settlement  was  made. 
In  Scriven  v.  Tapley  (u)  the  child  after  the  death  of  her  mother  filed 
a  bill  for  a  settlement ;  and  it  was  decreed  by  Sir  Thomas  Clarke  at 
the  Rolls;  but,  as  to  that  part,  the  decree  was  reversed  by  Lord 
Northington.  And  in  the  case  of  Llcyd  v.  WiUuuns  (x),  Sir  Thomas 
Plumer,  after  a  careful  examination  of  all  the  authorities,  said  that  no 
case  had  trenched  upon  Scriven  v.  Taplejf,  This  case,  therefore,  would 
be  very  clear  if  it  were  not  for  the  case  of  Steinmetz  v.  HaUMn  (jf). 
But  that  case  stands  alone ;  and  appears  to  me  contrary  to  the  pre- 
viously existing  rules  on  this  subject.    In  all  cases  the  equity  of  the 

(0  6  Beav.  344.  it  was  decided  that  the  children's 

(u)  Ambl.  509;  2  Eden.  337.  right  attached  on  the  mere  institu- 

{x)  1  Mad.  464.  tion  of  a  suit  relatmg  to  the  trust 

{y)  1  61yn&  J.  64.      In  this  case  fund. 
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wife  is  personal ;  and  it  arises  upon  the  vesting  of  the  legacy  in  her.  wife's  equity 

It  may  be  defeated  by  a  volnntaiy  payment  of  the  executors  to  her  ^  ^  settle- 

husband,  who  has  a  legal  right  to  receive  it  and  give  a  discharge  for  it.  ' 


If  the  payment  is  to  be  made  through  the  medium  of  the  courts  her 
equity  will  be  enforced  if  she  desires  it,  but  not  otherwise.  She  may 
abandon  it ;  in  which  case  her  children  can  claim  nothing.  Her  equity 
and  the  equity  of  the  children  are  treated  as  one  equity,  to  be  enforced 
or  not,  at  her  option.  It  is  true  that  after  the  filing  of  the  bill  the 
discretion  which  the  trustee  or  executor  had  to  pay  the  wife's  legacy 
to  the  husband  is  greatly  altered.  The  filing  of  the  bill  has,  it  is  said, 
made  the  court  the  trustee ;  and  if  the  wife  be  living,  the  court  will 
not  pay  her  legacy  to  her  husband  if  she  desires  a  settlement,  or 
unless  she  waives  it ;  but  when  death  has  made  any  option  on  her 
part  impossible-^when  nothing  has  occurred  from  which  it  can  be 
concluded  that  she  has  made  an  option, — ^there  seems  to  be  no  reason 
why  the  legal  right  of  the  husband  should  not  prevail. 

But  although  the  proceedings  of  the  wife  may  be  said  to  wnen  the  equit> 

^  ^         ^  hasaocraed,  the 

generate  the  children's  claim,  she  cannot  waive  it  when  ^®j^?°*5y, 

o  '  waiving  it  defeat 

once  it  has  accrued ;  for,  as  Lord  Hardwicke  said,  in  an  clSm^"^'^"  ^ 
anonymous  caae  reported  in  Vesey,  senior  {z),  "The  wife 
may  give  up  her  own  interest,  but  no  one  can  consent  for 
the  children.^' 

Thus,  if  a  decree  or  order  be  obtained  in  the  wife's  life- 
time, to  lay  proposals  before  the  Master  for  a  settlement, 
and  the  wife  at  that  stage  dies,  the  children  (being  always 
included  in  such  settlements)  will  have  acquired  a  right  to 
prosecute  their  claim  {a) ;  and  their  mode  of  proceeding 
will  be  by  supplemental  bill  (4). 

In  a  recent  case  (c)  a  married  woman  entitled  to  a  legacy, 
appeared  by  her  counsel  at  the  hearing  of  the  cause,  and 
claimed  her  equity  to  a  settlement  out  of  the  fund.  The 
legacy  was  directed  to  be  carried  to  the  separate  account  of 
the  husband  and  wife.    The  husband  being  bankrupt,  his 

(a)  2  Dick.  604.  (h)  Mowe  v.Jackaon,  13  Ves.  1. 

(a)  Vol.  ii.,  672.  (c)  Lloyd  v.  MoBOUf  5  Hare,  149. 

g2 


84  RIGHTS   ARISING   FROM 

wife's  squiTT  assignee  sold  Ids  interest  in  the  legacy.  The  solicitors 
MENT.  for  the  purchasers  and  the  wife,  however,  agreed  to  refer 
her  claim  to  their  counsel,  who  determined  that  she 
ought  to  have  a  moiety  of  the  fund,  subject  to  costs.  But 
before  any  further  steps  were  taken  she  died,  leaving 
children.  Vice-Chancellor  Wigram  held,  that  by  what  had 
been  done  while  the  wife  was  alive,  a  right  had  accrued  by 
which  the  parties  were  bound ;  and  consequently  that  upon 
the  death  of  the  wife  the  children  were  entitled  to  the 
portion  which  was  to  have  been  settled. 

In  another  recent  case,  a  married  woman  established 
her  right  to  a  settlement  against  her  husband's  assignees, 
to  the  extent  of  one-half  of  the  fund ;  and  it  was  held  by 
Lord  Langdale  that  she  could  not  afterwards  waive  the 
making  of  the  settlement  so  as  to  defeat  the  rights  of  her 
children  {d). 

A  decree  for  a  Mt-       A  dccrce  or  ordcr  for  a  settlement,  in  fact,  always  con- 

tlement  always 

contemplates  the  templates  the  interests  of  the  children  as  well  as  those  of 

interests  of  the  '' 

•"^^"^  the  wife;   and  if,  by  any  slip,  it  should  omit  express 

mention  of  the  children,  they  will  not  be  allowed  to  suffer 
on  that  account.  Thus,  by  the  decree  in  Groves  v. 
Clarke  (e),  it  was  referred  to  the  Master  to  approve  of  a 
settlement  to  be  made  on  a  married  woman,  without  more. 
No  question  had  been  raised  at  the  hearing,  as  to  her 
children;  and  before  any  proposals  were  laid  before  the 
Master,  she  died.  It  was  held  by  Lord  Langdale  that  the 
decree,  though  silent  as  to  children,  enured  for  their 
benefit. 

In  this  case,  his  Lordship  expressed  his  concurrence 

(d)  WhiUem  t.  Sawyer,  1    Bea.  benefit  of  the  children  of  the  mar- 

693.    The  report  is  simply,  that  <*it  riage ;  '*  adhering  afterwards  to  this 

was  arranged   that  half   the  fond  opinion,  notwithstanding  he  had  had 

should  be  conceded  by  the  assig-  his  attention  directed  to  Barker  v. 

nees."      Lord    Langdale    ^  thought  Lea,  6  Mad.  330. 
that  the  agreement  enured  for  the  (e)  1  Keen,  132. 
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with  the  opinion  deUvered  by  Sir  Thomas  Plainer,  M.  R.,  ^i^«'8  bqttitt 

TO  A  SBTTLB- 

in  Johnson  y.  Johnson  {f),  that  it  was  ^^the  constant         hbnt. 
rule  of  the  Court  to  embrace  the  interest  of  the  children 

in  all  such  decrees/'    But  where  the  children  have  been 

* 

omitted  in  the  settlement  directed  by  the  Court,  the 
omission,  if  it  hajs  been  long  acquiesced  in,  will  not  be 
supplied  after  the  wife^s  death  {ff)> 

Some  of  these  decisions  may  seem,  at  first,  not  easy  to  caseofPeimerY. 
reconcile  with  Fenner  v.  Taylor  (A),  a  case  in  which  Lord 
Chancellor  Brougham,  reversing  a  decision  of  Sir  John 
Leach,  held  that  where  a  husband  had  signed  a  memoran- 
dum after  marriage,  agreeing  to  secure  half  his  wife^s  pro* 
perty  (consisting  of  a  fond  in  court)  to  herself,  it  was  com- 
petent for  her  to  waive  this  agreement;  and  that  any  benefit 
which  her  children  might  have  taken  under  it,  was 
defeated  by  such  waiver.  But  there  were  circumstances 
in  that  case  deserving  of  particular  attention ;  for,  in  the 
first  place,  it  was  contended  that  the  agreement  was 
voluntary;  and  secondly,  the  precise  question  had  been 
previously  decided  by  Sir  W.  Grant  upon  this  very  memo- 
randum j  for  on  the  8th  of  July,  1813,  that  eminent  judge 
had  ordered  a  legacy  of  8000/.  belonging  to  the  wife,  to 
be  paid  to  her  husband  upon  an  affidavit  stating  that 
there  was  no  settlement,  or  agreement  for  a  settlement, 
unless  this  memorandum  were  to  be  considered  such. 
Lord  Brougham  appears  simply  to  have  followed  in  the 
wake  of  Sir  W.  Grant.  But  on  the  case  coming  again 
before  Sir  John  Leach,  upon  a  petition  for  another  portion 
of  the  same  fimd.  His  Honour,  after  expressing  his  com- 
pliance with  the  Lord  Chancellor's  decision,  stated : — 

That  the  reasons  on  which  he  had  formerly  come  to  a  different  opinion, 

(  /)  IJac.  &  W.  475.  W.  479. 

(g)  Johnton  T.  J<^M8on,  1  Jac.  &  (h)  2  Rus.  &  Myl.  190. 
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wiF£'s  Bt^uiTY  (to  which  he  BtiU  felt  disposed  to  adhere,)  appeared  to  him  to  be  of 
*^  ^^JT'^^  considerable  weight,  and  he  thought  it  his  duty  to  re-state  them.  In  his 
view  of  the  case,  as  the  particular  form  of  the  settlement  waa  not  speci- 
fied in  the  memorandum,  a  court  of  equity,  if  it  were  called  upon  to 
execute  the  agreement,  would  direct  a  settlement  to  be  made  in  the 
ordinary  form  of  marriage  settlements,  and  the  children,  consequently, 
would  foe  entitled  to  a  benefit  conformable  to  the  usual  course  in  suck 
settlements.  Although  the  Lord  Chancellor  and  Sir  W.  Grant  appeaored 
to  haye  considered  that  the  agreement  here  was  merely  Tolnntaiy,  it 
amounted,  as  it  seemed  to  him,  to  a  purchase  by  the  husband  of  the 
wife's  equity  to  a  settlement,  and  therefore  could  not  be  regarded  as  a 
merely  voluntary  instrument.  He  had  found  a  case  exactly  in  point, 
Blois  V.  Lady  Hereford  (t),  where  it  was  expressly  laid  down,  that 
under  such  circumstances  a  husband  was  a  purchaser  of  his  wife's 
equity. 

In  Lloyd  v.  Williams  {k),  a  married  woman  was  entitled 
to  a  legacy.  Her  husband  being  bankrupt^  his  assignees 
entered  into  an  agreement  with  the  executor  to  take  only 
a  part  of  the  legacy,  and  a  settlement  was  to  be  made  of 
the  residue  on  the  wife  and  her  children.  No  settlement, 
however,  was  made.  The  wife  died.  Sir  Thomas  Plumer 
held,  that,  under  these  circumstances,  the  right  of  the 
children  had  become  effective. 

Where  some  of  the  children  are  otherwise  provided  for, 
the  terms  of  the  settlement  may  be  varied  in  respect  of 
them ;  but  it  does  not  follow  that  they  are  to  be  altogether 
shut  out.  Thus,  in  Grove  v.  Clarke  (/),  Lord  Langdale 
observed — 


Where  some  of 
the  children  axe 
otherwiae  pro- 
vided for. 


If  it  appeared  that  one  of  the  children  was  provided  for,  he  would 
not  say  that  that  circumstance  might  not  afiPect  the  terms  of  the  settle* 
ment  as  to  that  child ;  but  not  that  he  was  to  be  excluded* 


In  a  case  where  there  were  no  children  of  the  marriage, 

proepecta  of  any.     and  the  vrifc  was  iu  her  sixtieth  year — where  she  had 


Where  there  are 
no  children  nor 


(i)  2  Vem.  501. 


(ib)  1  Mod.  450. 


(I)  1  Keen,  132. 
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indeed  for  years  been  living  apart  from  her  husband^  but  wife's  tqvm 
subject  to  no  imputation  of  incontinence^  having  left  him  mbnt. 
in  consequence  of  ^'unhappy  differences  and  incompati- 
bility  of  tempers  and  habits'^  {m);  where  it  appeared^ 
moreover^  that  in  this  state  of  separation  she  had,  without 
receiving  any  aid  from  her  husband^  meritoriously  sup- 
ported herself  by  keeping  a  school ;  where^  in  addition  to 
all  thiSj  it  was  shown  that  ^'her  health  had  lately  failed, 
that  the  number  of  her  pupils  had  decreased,  and  that 
she  consequently  had  not  the  means  of  maintaining 
herself  (m);  the  Cotirt,  taking  all  these  circumstances 
into  consideration,  and  having  regard  to  the  &ct  that 
''the  husband  had  received  divers  considerable  sums  of 
money  in  her  right^^  (m),  held  that  she  was  entitled  to  have  a 
certain  sum  of  stock  which  had  become  payable  to  her, 
''  divided,  and  paid,  as  to  one  moiety  thereof,  to  the  wife, 
for  her  separate  use,  upon  her  sole  receipt  (n). 

I  have  set  out  the  particulars  of  this  case  more  fully  Awifewhoieayea 

-^  ''     her  husband  with- 

than  they  appear  in  Mr.  Simons^s  report  (o) ;  because  it  is  SSJ^^^OTUtiad 
not  to  be  assumed  that  a  wife  who  leaves  her  husband  on  ***  *"*  ^'^^' 
the  frivolous  groimd  of  ''incompatibility  of  temper  and 
habits,'^  or  the  vague  and  indefinite  one  of  "unhappy 
differences/^  (phrases  which,  in  courts  of  justice,  mean 
nothing),  is  entitled,  as  matter  of  right,  to  claim  the 
benefit  of  the  equity  now  under  consideration.  That 
equity  is  not  dispensed  upon  the  principle  of  encouraging 
the  separation  of  married  parties.  On  the  contrary 
the  fiict  of  separation  throws  upon  the  wife  the  burden 
of  showing  that  she  has  been  deserted  by  her  hus- 
band, or  that  he  is  unable  to  maintain  her,  or  that  his 
misconduct  has  compelled  her  to  quit  him.     Harshness 

(m)  The  terms  of   the  Master's      Report,  which  was  confirmed. 
Report.  (o)  Bedea  v.  Eedea,  11  Sim.  569. 

(»)  The  terms  of   the    Master's 
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wipe's  equity  in  the  husband,  austerity  of  temper,  rudeness  of  lan- 
MENT.  S^^S^}  sallies  of  passion,  are  things  to  be  borne  by  the 
wife  j  and  if  she  separate  without  other  and  better  causes, 
the  Court  will  not  allow  to  her  alone  that  which  the 
law  intends  for  the  support  of  both  the  spouses.  It 
will  not,  in  such  a  case,  give  the  income  to  the  wife, 
although  the  fund  may  perhaps  be  settled  on  the  wife  and 
the  children;  for,  as  to  "unhappy  differences/'  and 
"  incompatibility  of  temper,'^  in  the  marriage  state,  Sir 
William  Scott  makes  some  remarks,  which  would  not  be 
out  of  place  in  a  court  of  equity.  "  When  people  under- 
stand that  they  mtist  live  together,  except  for  a  very 
few  reasons  known  to  the  law,  they  learn  to  soften,  by 
mutual  accommodation,  that  yoke  which  they  know  they 
cannot  shake  off;  they  become  good  husbands  and  good 
wives,  from  the  necessity  of  remaining  husbands  and 
wives ;  for  necessity  is  a  powerful  master  in  teaching  the 
duties  which  it  imposes.  If  it  were  once  understood  that 
upon  mutual  disgust  married  persons  might  be  legally 
separated,  many  couples  who  now  pass  through  the  world 
with  mutual  comfort,  might  have  been,  at  this  moment, 
living  in  a  state  of  the  most  licentious  and  unreserved 
immorality''  (p). 

Now,  it  is  true  that  in  Eedes  v.  Eedes  it  did  not  appear 
that  the  husband  had  deserted  his  wife,  or  that  he  was 
unable  to  maintain  her,  or  that  his  misconduct  had  com- 
pelled her  to  quit  him.  But  there  was  a  concatenation  of 
other  strong  circumstan«es  in  the  case,  upon  a  special 
view  of  which  the  Court  seems  to  have  proceeded  rather 
than  on  the  foundation  of  any  general  rule. 

There  will  be  occasion  to  touch  upon  this  matter  again, 
and  to  cite  some  additional  authorities,  when  we  come  to 

(p)  Evans  v.  Ewms,  1  Hag.  Con.  Rep.  36. 
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consider  the  practice  of  courts  of  equity  upon  applications  wife's  K(ium 
by  the  wife  for  separate  maintenance^  (without  settlement),         ^ent. 
where  she  is  forced  to  live  apart  from  her  husband  {q). 

It  need  scarcely  be  said  that  the  wife^s  adultery  bars  wife's  adoiteiy. 
her  equity  to  a  ^settlement  (r),  unless  she  be  a  ward  of 
court,  married  without  its  consent ;  in  which  case  a  settle- 
ment will  be  decreed,  because  the  husband  (whatever  may 
be  the  measure  of  his  wife^s  misconduct)  appears  himself 
before  the  court  in  the  attitude  of  a  delinquent  {s). 

I  have  purposely  reserved,  for  the  close  of  this  section,  whether  thib 

^      ^  "^  '  '    equity  can  ariae 

some  remarks  upon  the  case  of  Sir  Edward  Turner,  deter-  ^®'»*^* 
mined  by  the  House  of  Lords,  in  1680,  and  often  cited,  as 
decisive  of  a  question  which  has  of  late  been  the  subject  of 
much  professional  discussion,  namely,  whether  the  equity 
of  a  wife  to  a  settlement,  or  to  maintenance,  can  be 
enforced,  where  the  subject-matter  of  litigation  consists 
of  a  term  in  realty.  If,  in  such  a  case,  the  wife's  title  be 
legal,  she  has  undoubtedly  no  claim;  for  the  husband  may 
assert  his  rights  at  law;  and  at  law  the  equity  of  the 
wife  does  not  arise.  On  the  other  hand,  if  her  title  be 
equitable,  the  rule,  it  is  said,  ought  to  be  the  same;  for  in 
dealing  with  estates  in  land,  equity,  to  preserve  uniformity, 
follows  the  law.  Thus,  a  term  of  years  settled  upon  trust 
for  the  wife,  without  anything  to  show  that  it  is  intended 
for  her  separate  use,  is  held  to  be  in  the  husband's  power 
as  if  it  were  a  legal  term;  so  that  if  the  husband  assign  it, 
the  assignee  is  entitled  to  call  for  the  legal  estate,  and  a 
court  of  equity  will  assist  him  to  get  it  in.  But  the  dis- 
puted question  remains — ^whether  equity  will  do  so,  without 
securing,  out  of  the  estate,  a  provision  for  the  wife.     Sir  ^^^^ 

(q)  See  <<  Orders  for  Wife's  Sepa-  Jim.  191.     WoUJcyna  ▼.  Watkyns,  2 

rate  Maintenance,"  next  section.  Atk.  97. 

(r)  Oarr  t.  Eattdbrookej  14  Yes.  (<)  BdU  y.  Cwttt,  I  Ves.  &  Bea. 

146.     BaU  ▼.  MwUg<nnery,  2  Yes.  302. 
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wife's  bquitt  Edward  Tamer's  case  is  generally  supposed  to  have  nega- 
MKNT.  tived  her  claim.  But  the  ground  of  this  opinion  is 
doubtful,  to  say  the  least ;  for  there  is,  in  fact,  nothing 
tangible  to  show  that  the  question  in  that  case  involved 
this  equity  at  all.  Lady  Turner  does  not  appear  to  have 
prayed  it;  and  not  a  word  about  it,  or  anything  like  it, 
can  be  found  in  any  part  of  the  proceedings,  so  far  as 
they  can  now  be  discovered.  The  real  controversy  in  the 
case  was  one,  apparently,  of  separate  use;  although  that 
phrase  does  not  occur  in  the  report.  Of  the  original 
decision,  by  Lord  Nottingham,  in  the  Court  of  Chan- 
cery, no  account  remains  {t) ;  but  of  its  reversal,  by  the 
House  of  Lords,  we  have  the  following  notice  in  Vernon  {u) . 

Memorandum. — That  abont  Micliaelinas  last  it  was  adjudged,  in 
an  appeal  in  the  House  of  Lords  in  the  case  of  Sir  Edward  Tamer^ 
that  a  term  being  assigned  in  trust  for  a  feme,  by  her  former  husband, 
and  she  afterwards  intermarrying  with  the  late  Lord  Chief  Baron 
Turner,  who  aliened  the  term,  that  the  same  was  well  passed  away ; 
and  that  the  husband  might  dispose  thereof;  and  my  Lord  Chancellor's 
decree  was  thereupon  reversed.  But  it  was  agreed,  that  where  a  term 
is  assigned  in  trust,  for  a  feme,  fy  the  privity  and  consent  of  her 
husband,  there,  without  doubt,  the  husband  cannot  intermeddle  or 
dispose  of  it. 

In  the  Joumab  of  the  House  of  Lords,  we  find  an 
entry  of  the  judgment  in  these  terms : — 

Upon  hearing  counsel  at  the  bar,  upon  the  petition  and  appezil  of 
Sir  Edward  Turner,  Knight,  and  Anne  Gardner,  widow,  formerly  the 
wife  of  William  Mole,  Esq.,  from  a  decree  made  in  the  Court  of 
Chancery,  on  behalf  of  Dame  Mary  Tomer,  widow,  against  the  peti- 
tioners, concerning  the  delivery  of  deeds  of  a  certain  annuity  or  rent- 
charge  of  300/.  per  annum  to  the  said  Dame  Mary,  as  in  the  said 
petition   is   set  forth,  as  also  upon  the  answer  of  the  said  Dame 

(0  I  have  searched  the  Register,  (assisted  by  the  kindness  of  Mr.  Monro), 
but  in  vain,  for  the  decree  in  Turner  v.  Tvamer,  («)  1  Vem.  7. 
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Maiy  Turner  put  in  thereonto,  after  due  conaderKtion  had  of  what  wife's  EQirivir 
was  offered  by  the  counsel  on  either  part  th^eupon,  and  hearing  the    *^  ui^^' 

opinion  of  most  of  the  judges,  that  "  inasmuch  as  the  estate  in  question   

was  an  interest  for  years,  and  if  the  said  Dame  Mary  Turner  had  had 
the  estate  in  law  in  the  said  300^.  per  annum,  her  husband  might  have 
assigned  the  same ;  and  there  being  no  agreement  (sc)  that  he  should 
not  haye  a  power  to  dispose  of  the  trust  thereof,  the  said  trust  devolved 
upon  him,  and  he  had  power  in  equity  to  assign  the  said  trust,  and  a 
court  of  equity  ought  to  make  it  good,  and  the  deeds  ought  not  to  foe 
taken  away  from  the  assignee  who  is  entitled  to  the  estate,  by  which 
he  might  defend  his  right "  (y). 

This  reversal  was  voted  by  a  great  body  of  spiritual  and 
lay  peers,  in  the  absence  of  the  Lord  Chancellor;  the 
Journals  stating  that  'Hhe  Lord  President,  that  day, 
supplied  his  place."  No  law  lord  was  present ;  unless  we 
except  the  noted  Earl  of  Shaftesbury,  the  Chancellor's 
personal  rival  and  political  opponent.  It  is  true  that 
certain  of  the  judges  delivered  their  opinions.  But  in 
recommending  a  reversal  of  Lord  Nottingham's  decision, 
those  opinions  must  have  gone  beyond  the  maxhn  that 
equity  follows  the  law — for  that  maidm  originated  with  Lord 
Nottingham  himself,  whose  judicial  career  was  signal- 
ised by  its  establishment  {z) ;  and  his  decree  in  Sir  Edward 
Turner's  case  was  not  likely  to  have  disturbed  a  principle 
of  which  he  was  himself  the  parent.     What  the  judges 


(x)  That  is  to  say,  no  agreement 
hy  the  htubamd.  The  notion  of  the 
judges  who  advised  the  House  ap- 
pears to  have  been,  that  a  settlement 
to  the  separate  use  of  a  married 
woman  was  good  only  where  made 
with  ^  the  privity  and  by  the  consent 
of  the  husband.*'  But  even  where 
the  husband  merely  concurred  in 
assigning  a  term  in  trust  for  his  wife, 
it  was  considered  that  the  intention 
was  to  exclude  his  marital  power  ; 


because,  otherwise,  the  assignment 
would  be  of  no  effect.  Still  more  so 
where  the  assignment  was  part  of  a 
settlement  made  on  marriage.  See 
the  Memorandnm  of  the  judg- 
ment of  the  Lords  in  Turner  v. 
Tvmer,  supra,  p.  90  ;  and  Pitt  v. 
fftmtfl  Vem.  18. 

(y)  Lords' Journals,  22nd  Novem- 
ber, 1680. 

(z)  See  Lord  Mansfield's  judgment 
in  Bwffets  v.  WhetUe,  1  Bla.  Rep.  123. 
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wife's  bquitt  really  did  advise^  it  is  impossible  with  certamty  to  say ; 

but  it  seems  not  improbable  that  they  recommended  the 
suppression  of  the  separate  use  in  all  cases  where  the 
husband  was  not  an  expressly  assenting  party  to  its 
creation. 

The  terms  of  the  memorandum  in  Vernon,  however,  as 
well  as  of  the  Lords'  judgment,  are,  it  must  be  owned,  both 
obscure  and  equivocal  (a) ;  but  all  doubt  as  to  what  consti- 
tuted the  true  subject-matter  of  the  decision  is,  I  humbly 
conceive,  removed  by  Thidor  v.  Samyne[b),  which  came 
before  the  Court  of  Chancery  in  1692.  There  a  trust 
term  had  been  settled  in  express  terms  to  the  separate 
use  of  a  married  woman.  The  husband,  nevertheless^ 
mortgaged  it ;  and  he  and  the  mortgagee  assigned  it  to 
the  plaintiff,  who,  on  bringing  his  biU  in  equity  against 
the  wife  and  her  Wees,  ouled  a  decree  for  I  alsign- 
ment  of  the  legal  estate ;  a  decision  which  assuredly  no 
court  of  equity  would  pronounce  in  the  present  day  (c). 
Now,  on  what  authority  did  this  decision  in  Tudor  v. 
Samyne  proceed  ?  On  the  authority  of  Sir  Edward 
Turner's  case,  which  was  cited  as  an  imperative  determi- 
nation of  the  last  resort,  ^^that  a  term  assigned  for  the 
separate  use  of  the  wife  may  be  sold  or  disposed  of  by  the 
husband/' 

But  this  is  not  all ;  for  in  a  previous  case  of  separate 
use,  Pitt  V.  Hunt  (rf),  which  came  before  Lord  Notting- 


(a)  From  the  ^Jonmala  of  the 
Lords,  it  would  appear  that  the 
decree  of  Lord  Nottingham  was 
made  in  the  Court  of  Chancery  on 
the  6th  December,  1679. — See  Jowr- 
ndU  of  I6ih  November,  1689. 

(b)  2  Vem.  270.  I  rely  on  this 
report,  notwithstanding  the  note  4 
Myl.  &  Cr.  390,  where  it  is  sug- 
gested that  the  case  of  Tudor  v. 


Samyne  was  not  one  of  separate  use. 
The  value  of  Tudor  v.  Samyne  for 
the  purposes  of  the  argument  in  the 
text,  conosts  of  the  commentary 
which  it  contains  on  the  obscure 
case  of  !Pu/mer  v.  Tuamer, 

(c)  So  thought  Mr.  Jacob,  1  Rop. 
177  n, 

(d)  I  Vem.  18  ;  2  Cha.  Ca.  73. 
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ham  about  a  year  after  the  decision  of  the  Lords  in  Sir  wtfe*8  squirr 
Edward  Turner's  case,  the  reversal  of  his  decree  being    ™  t^"*^ 

mentioned  to  him,  the  reporter  states  that  the  great  judge  

'^  wondered  at  that  new  resolution '^  {d) ;  and  this  surprise 
has  been  re-echoed  by  Lord  Hardwicke  (e) ;  for  the  eflfect  of 
that  reversal  was,  not  only  to  overturn  prior  authorities, 
but,  in  a  great  measure  to  upset  the  wife's  separate  estate, 
which  it  is  evident  had  been,  considerably  before  that 
period,  established  by  courts  of  equity. 

The  case  of  Pitt  v.  Hunt  is  another  decision  which 
would  not  be  repeated  in  the  present  day ;  for,  from  the 
report  in  the  2  Cha.  Ca.  73,  it  appears  that  the  trust 
term  in  question  was  assigned  ''to  friends  in  trust,  to 
be  at  the  wife's  disposal,  whether  sole  or  covert,''  words 
which  clearly  constituted  a  separate  use  (/) ;  and  yet  Lord 
Nottingham  felt  himself  constrained  to  give  effect  to  the 
husband's  disposition  of  it,  although  that  husband  had 
deserted  his  wife,  allowed  her  nothing  for  maintenance, 
and  refused  a  reconciliation.  This  Lord  Nottingham 
reluctantly  did,  solely  in  obedience  to  the  new  precedent 
which  the  Lords  had  set  up  in  Sir  Edward  Turner's  case. 

If  the  Lords'  judgment  in  Sir  Edward  Turner's  case 
had  merely  asserted  that  equity  followed  the  law,  and  that 


(d)  Lord  Nottingham  said,  «  That 
although  at  first  there  was  possibly 
no  great  reason  for  those  resolutions 
that  the  husband  could  not  dispose  of 
a  trust  for  the  feme  made  without  his 
privity  before  marriage,  yet  the  hiw 
bemg  so  settled,  people  made  pro- 
visions for  their  children  according 
to  what  the  law  was  taken  to  be ; 
and  now  those  provisions  are  de- 
feated  by  this  new  resolution ;  so 
that  it  is  almost  impossible  for  a 
man  so  to  provide  for  his  child  but  it 
shall  be  subject  to  the  disposal  of  an 


extravagant  husband."  It  seems 
plain  that  in  this  passage  Lord  Not- 
tingham was  contemplating  a  trust 
for  the  wife*s  separate  use,  and  had 
no  thought  of  her  equity  to  a  settle- 
ment. 

(e)  2  Atk.  417. 

(/)  See  the  remarks  of  Mr.  Sweet 
on  this  case,  in  his  Pamphlet  on 
eepcmUe  use,  published  in  1840.  I 
am  supported  by  his  authority  in 
holding  that  Sir  Edward  Turner's 
case  was  one  of  separate  use. 
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wifb's  bikvitt  as  a  husband  might  dispose  of  his  wife's  legal  term^  he 
MENT.        should  likewise  be  at  liberty  to  dispose  of  her  trust  term^ 


there  would  have  been  nothing  startling  or  novel  in  the 
adjudication;  and  least  of  all  would  it  have  appeared 
wrong  to  Lord  Nottingham,  the  author  of  the  rule;  but 
when  we  find  the  spiritual  and  lay  peers,  with  Lord 
Shaftesbury  at  their  head,  employing  the  maxim  egmtas 
sequitur  legem,  as  an  engine  to  curtail  the  operation  of  the 
separate  use  of  married  women,  we  readily  sympathise 
with  Lord  Nottingham's  astonishment,  and  a^ree  with 
him  that  such  a  decision  was  to  be  obeyed,  indeed,  as 
coming  from  the  highest  judicial  authority,  but  at  the 
same  time  was  deeply  to  be  deplored. 

But,  in  fiict,  the  decision  of  the  Lords  in  Sir  Edward 
Turner's  case  (viewed  in  this,  which  I  venture  with 
diffidence  to  submit  is  its  correct  light),  has,  with 
one  or  two  exceptions,  been  entirely  disregarded  by 
modem  judges ;  and  has  been  commented  upon  by  Lord 
Cottenham  in  SPurgis  v.  Champney8{ff),  in  a  way  which 
must,  henceforth,  prevent  it  from  being  reUed  on  as  an 
authority;  the  truth  being,  that  Sir  Edward  Turner's  case 
did  not  decide  what  it  is  supposed  to  have  decided ;  and 
what  it  really  did  decide  is  no  longer  law  {k), 
LordCottenham'B       Wc  uow  comc  to  the  casc  of  StuTois  V.  Champnevs, 

decision  in  SturgiB  "^  ^       ^   ^ 

V.  champneyB.      whcrc  it  appears  that  the  wife.  Lady  Champneys,  was 

entitled  for  life  to  real  property,  the  legal  estate  of  which 
was  vested  in  mortgagees.  Her  husband  having  become 
an  insolvent  debtor,  the  provisional  assignee,  in  conse- 
quence of  the  legal  estate  standing  out,  was  obliged 

(g)  5  Myl.  &  Cr.  97.  spondents  presented  a  counter  peti- 

(A.)  On  the  16th  November,  1689,  tion,   pointing    out   her   ladyship's 

Lady  Tunier  presented  a  petition  to  long  acquiescence  (nine  years).  The 

the  House  of  Lords,  praying  their  House  rejected  Lady  Turner's  a^ 

Lordships  to    reverse    their   judg-  plication. — SeeJoumalSylQthNoveni- 

menty  and  to  give  her  the  benefit  of  her  <md  ^nd  JDecemher,  1689. 
the  Chancellor's  decree.     The  re- 
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to  come  into  a  court  of  equity  to  make  bis  title  to  the  wif^s  equity 

▲  SBT1 
KENT. 


■wife's  property  effectual;  and  the  question  arose  whether,    ™  ^  settlb- 


in  consideration  of  his  obtaining  the  assistance  of  the 
court  to  that  end,  he  was  not  bound  to  make  a  provision 
for  Lady  Champneys  out  of  the  rents  and  profits.  The 
Vice-CbanceUor  of  England,  upon  the  principle  that  equity 
follows  the  law,  was  of  opinion  that  the  case  was  to  be 
disposed  of  precisely  as  if  the  legal  estate  had  not  been 
outstanding.  In  other  words,  he  held  that,  in  order  to 
preserve  uniformity  between  legal  and  equitable  estates, 
the  same  rule  should  exist  in  both  jurisdictions.  The 
case,  however,  was  carried  by  appeal  before  Lord  Chan- 
cellor Cottenham,  who  reversed  His  Honour's  decision ; 
not  disputing  the  maxim  that  equity  follows  the  law,  but 
holding  that  while  equity  does  follow  the  law,  it  never- 
theless at  the  same  time  attends  to  its  own  peculiar  rules. 
The  maxim,  in  fact,  as  here  applied,  means  no  more  than 
that  equity  lends  its  aid  to  the  party  whom  the  law  points 
out  as  legally  entitled.  But  the  price  of  that  assistance 
must  be  paid  wherever  the  Court  deems  it  proper  to  impose 
terms.  The  judgment  of  his  Lordship  proceeds  upon  the 
all-pervading  principle,  that  he  who  seeks  equity  must  do 
equity;  and  this  without  regard  to  the  nature  of  the 
subject-matter  in  contest.  The  following  are  the  remarks 
of  Lord  Cottenham  in  disposing  of  Sturgis  v.  Champneys. 
We  see  from  them,  that  while  he  complies  with  a  technical 
rule,  he  forgets  not  the  claims  of  justice  and  practical 
utility; — 

Upon  a  careful  examination  of  the  authorities^  I  do  not  find  the  time 
at  which  the  Court  did  not  exercise  this  jurisdiction  in  favour  of  the 
wife.  In  Bosvil  v.  Brander  («),  in  which  the  wife  was  mortgagee  in 
fee,  and  the  decision  was  against  her,  she  being  the  plaintiff,  the 
Master  of  the  Rolls,  recognising  the  rule,  says  that  '4t  might  have 

(i)  I  P.  V^^ms.  458. 
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wife's  aqviTT  been  a  matter  of  different  consideration  if  the  assignee  had  been 
TO  A  SBTTLB.    plaintiff  in  equity,  and  desired  the  aid  thereof  to  strip  the  nn- 

fortunate  widow  of  all  that  she  had  in  the  world,  towards  the 

doing  of  which  equity  would  hardly  have  lent  any  assistance." 
Many  cases  followed,  in  which  the  principle  was  recognised  ;  and  in 
Burdon  v.  Dea/n  (k)y  the  assignees  of  a  bankrupt  husband  filed  a  bill, 
praying  that  they  might  be  declared  entitled,  during  the  joint  lives  of 
the  bankrupt  and  his  wife,  to  the  income  of  certain  freehold,  leasehold, 
and  personal  estates,  to  which  the  wife  was  entitled  for  life ;  upon 
which  the  Master  of  the  Rolls  said,  "  I  have  no  objection  to  what  they 
can  get  at  law,  but  if  they  come  into  this  court,  I  will  not  extend  the 
arm  of  the  court  to  give  them  any  other  part  of  her  property,  without 
a  consideration  for  it.  Therefore  let  it  be  referred  to  the  Master,  that 
they  may  lay  proposals  before  him."  It  was  said  that  the  order  in 
this  case  was  by  consent.  That  I  think  immaterial ;  as  it  does  not 
affect  the  observation  of  the  Master  of  the  Rolls,  for  which  alone  the 
case  is  of  any  value.  In  Oswell  v.  Probert  (/),  the  husband  having 
become  bankrupt,  Lord  Rosslyn  said,  "  Where  persons  claiming  in 
right  of  the  husband  are  obliged  to  come  into  an  equitable  jurisdiction, 
to  obtain  the  benefit  of  any  part  of  the  property,  the  destination  of 
which  is  for  the  enjoyment  of  the  husband  and  wife,  the  court  will 
not  apply  it  to  the  use  of  the  husband,  leaving  the  wife  to  starve." 
"  Whatever  the  husband  takes  in  right  of  his  wife,  is,  in  itself,  a  pro- 
vision for  the  maintenance  of  both."  And  in  Ball  v.  Montffomefy  (m), 
the  equity  of  the  wife  was  put  upon  the  same  ground.  In  Broumv. 
Clarke  {n)y  Lord  Alvanley  said,  the  assignees  of  the  husband  '^must 
make  a  provision  for  the  wife  before  they  can  call  it  out  of  this  court." 
In  Freeman  v.  Parsl^  (o).  Lord  Rosslyn  directed  a  provision  for  a 
wife  against  the  assignees  of  her  husband,  upon  the  same  principle. 
In  JUitford  v.  MUford  (p),  Sir  William  Grant  said,  "  It  is  upon  the 
ground  that  the  assignees  want  its  assistance  to  reduce  the  'property 
into  possession  that  this  court  imposes  upon  them  the  condition  on 
which  alone  it  would  have  assisted  the  husband  to  obtain  possession." 
From  these  authorities,  and  many  others,  which  recognise  the  same 
principle,  it  appears  that  the  equity  which  this  court  administers  in 
securing  a  provision  and  maintenance  for  the  wife,  is  founded  upon  the 

{h)  2  Yes.  jun.  607.  (n)  3  Yes.  jun.  166.    Seep.  168. 

(0  2  Yes.  jun.  680.    See  p.  682.  (o)  3  Yes.  jun.  421.    See  p.  424. 

(m)  4  Bro.  C.  C.  338.  (p)  9  Yes.  87,  101. 
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well-known  rale  of  compelling  a  party  who  seeks  eqnity  to  do  equity,  wife's  equitt 
The  common  law  gives  to  the  husband  the  enjoyment  of  the  life  estate    ''^  ^  settlb- 

of  the  wife,  npon  the  ground  that  he  is  liable  to  maintain  her,  and    

makes  no  provision  for  the  event  of  his  failing  or  becoming  imable  to 
perform  that  duty.  If  the  life  estate  be  attainable  by  the  husband  or 
his  assignee  at  law,  the  severity  of  this  law  must  prevail ;  but  if  it 
cannot  be  reached  otherwise  than  by  the  interposition  of  this  court, 
equity,  though  it  follows  the  law,  and  therefore  gives  to  the  husband 
or  his  assignee  the  life  estate  of  the  wife,  yet  it  withholds  its  assistance 
for  that  purpose,  until  it  has  secured  to  the  wife  the  means  of  sub- 
»stence ;  it  refuses  to  hand  over  to  the  assignee  of  the  husband,  to  the 
exclusion  of  the  wife,  the  income  of  the  property  which  the  law 
intended  for  the  maintenance  of  both.  Such  being  the  principle  of 
this  court,  and  such  the  authorities  in  favour  of  the  wife,  no  case  has 
been  referred  to  in  support  of  the  decree.  I  have  carefully  examined 
the  decisions  upon  this  subject,  and  given  them  my  best  consideration, 
as  I  always  think  it  ri^t  to  do  when  I  differ  from  the  judge,  whose 
decision  I  am  called  upon  to  review,  not  only  from  the  respect  justly 
due  to  such  decision,  but  to  afford  to  the  parties,  or  rather  to  their 
advisers,  the  means  of  weighing  the  value  of  the  judgment  I  feel  called 
upon  to  pronounce ;  but  I  think  it  right  to  guard  against  the  sup- 
position which  might  be  entertained,  from  my  having  so  done,  of  my 
thinking  this  a  case  of  difficulty  or  doubt.  I  did  not  feel  any  such 
difficulty  or  doubt  at  the  time  of  the  argument ;  and  none  has  been 
suggested  by  the  subsequent  consideration  I  have  given  to  the  case. 
I  must  reverse  the  decree  of  the  Vice-Chancellor,  and  refejr  it  to  the 
Master  to  approve  of  a  provision  for  the  maintenance  and  support  of 
Lady  Champneys  out  of  the  income  of  the  estate. 

Notwitlistaiiclin£^  this  careful  and  deliberate  adjudica-  RenMurki  of  vim. 

°  .  •*       .  ChanceUor  Wig- 

tion,  the  same  discussion  has  been  again  agitated  by  Vice-  ^JJ^^^"^"**®"  ^' 
Chancellor  Wigram  in  a  recent  case  {q),  where  His  Honour 
professes  to  follow  the  decision  of  Lord  Cottenham  rather 
by  necessity  than  from  choice ;  avowing  the  strongest  dis- 
position to  recur  to  the  rule  which  he  supposes  to  have 
been  laid  down  in  Sir  Edward  Tumer^s  case.  After 
expressing  his  individual  dissent  from  the  decision  in 

{q)  ffoMon  y,  Keating fi  Hare,  1.    . 
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wiPB*a  xQuiTT  Sturgia  v.    CJuanpneys,  the   yice-Chancellor   thus    pro- 

TO  A  SETTLE-         ^-t 

MBNT.         ceeos ;— — 

I  believe  the  understanding  of  the  profession  prior  to  the  decision  in 
JSew^is  V.  Champneys  to  have  been,  that  Sir  Edward  Turner's  case  was 
in  accordance  with  the  principles  of  the  conrt ;  and  I  advert  to  that 
understanding  the  more,  not  only  because  the  Vice-chancellor  (r) 
concurs  in  it,  but  because  I  know  the  learned  editor  of  Mr.  Roper's 
book  on  the  Law  of  Husband  and  Wife  always  lamented  the  decision 
in  Sturgis  v.  Champneys,  as  having,  in  his  opinion,  unsettled  the 
law.  But  prior  to  Sturgis  v.  Champn^s,  the  opinion  of  the  profes- 
sion had,  I  believe,  become  settled,  that  estates  in  land  were  not  sub- 
ject to  the  same  equity,  upon  the  broad  and  important  principle  of 
preserving  a  strict  analogy  between  legal  and  equitable  estates  in  land. 

The  reasoning  of  the  Vice-chancellor  assumes  that  the 
subject-matter  of  the  Lords'  decision  in  Sir  Edward 
Turner's  case,  was  the  eqmty  of  the  wife  to  a  provision 
out  of  her  trust  estate ;  but  we  have  shown  that  the  funda- 
mental question  in  that  case  was  probably  a  different  one ; 
and^  therefore^  the  remarks  of  His  Honour  (at  all  times 
entitled  to  great  respect  and  attention)  may  be  thought 
to  detract  less  than  they  otherwise  would  do,  from  the 
weight  of  Lord  Cottenham's  decision. 

The  rule  that  equity  follows  the  law,  then,  is  not 
impaired  or  disturbed  by  Sturgis  v.  Champneys.  But 
another  rule,  of  more  importance,  has  gained  fresh 
strength  from  that  adjudication;  namely,  that  he  who 
seeks  equity,  must  do  equity. 

In  a  very  recent  case.  Freeman  v.  Fairlie  («),  the  Vice- 
Chancellor  of  England,  upon  the  principle  of  Sturgis  v. 
ChampneySy  directed  a  reference  to  the  Master  to  approve 
of  a  settlement  on  the  wife,  simply  because  the  husband's 
assignee  was  obliged  to  present  a  petition  to  get  the  fund 
out  of  court. 

(r)  That  is  to  say,  theyice-Chan.      reversed  in  Stwrgis  v.  ClumpMys, 
cellor  of  England,  Tivhose  decision  was  («)  Jurist  of  12ih  June,  1847. 
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tenance out  of 
heb  equitable 
propebtt. 


The  true  purpose  to  whicli  the  income  of  the  wife's  whew  hugband 

^      ^  deserts  his  wife. 

property  should  be  applied  is  the  maintenance  of  herself 
and  her  husband.  If^  therefore^  the  husband  desert  his 
wife,  leaving  her  unproyided  for,  the  Court  of  Chancery 
win  order  the  income  of  her  property,  when  under  its 
power,  to  be  paid  to  the  wife  till  the  husband  return  to 
his  duty.  Thus,  in  Watldns  v.  Watkins  {a)  Lord  Hard- 
wicke  said — 

As  it  appears  to  the  Court  that  the  hnshand  has  gone  out  of  the 
kingdom^  without  leaTing  a  proyirion  or  maintenance  for  his  wife,  I 
decree  that  the  interest  arising  from  the  trust  money  shall  be  paid  to 
her  till  he  thinks  proper  to  return  and  maintain  her  as  he  ought. 

In  Wright  v.  MorJey  (ft),  where  the  husband  had 
quitted  the  kingdom,  Sir  William  Grant,  after  reviewing 
the  cases,  observed — 

There  is  no  difficulty  in  giving  the  wife  the  dividends  for  her  separate 


(a)  2  Atk.  96. 


Q>)  11  Ves.  12. 
h2 
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wife's  main-    use  during  the  absence  of  her  husband,  snpposing  the  fiact  proved  that 
TBNANCE  ouTOP   j^^  jj^  ^^f^  ^lei  Tinprovlded  (c).     That  is  not  in  evidence.     There 

HE&  EQUITABLE  r  V  / 

pROPERTT.       must,  therefore,  be  an  inquiry  whether  the  husband  lives  abroad,  and 
"   has  made  no  provision  for  his  wife. 

In  sucli  cases  the  Court  will  go  out  of  its  way  to  accom- 
modate a  deserted  wife.  Thus,  in  a  suit  for  the  admini- 
stration of  a  testator's  estate,  tHe  Master's  report  having 
been  delayed,  and  it  appearing  upon  the  petition  of  one  of 
the  residuary  legatees — an  infant  and  a  married  woman — 
that  she  had  been  deserted  by  her  husband,  and  that 
there  was  a  probability  of  a  large  residue,  inquiries  were 
directed,  by  Lord  Langdale,  to  ascertain  the  facts,  and 
the  probable  amount  of  the  petitioner's  fortune,  and  what 
would  be  a  proper  allowance  for  her  past  and  future 
maintenance  {d) . 
Where  his  biui-  But  as  the  wifc  engages  to  participate  in  all  the  neces- 
to  more  about,      sary  vicissitudcs  of  her  husband's  fate,  she  is  not  entitled 

to  represent  herself  as  abandoned,  merely  because  his 
professional  avocations  may  prevent  him  from  having  any 
settled  abode,  or  may  force  him  out  of  the  kingdom. 
Thus,  in  Bullock  v.  Menzies  (e),  where  a  woman  of  fortune 
had,  perhaps  somewhat  indiscreetly,  married  a  captain  in 
a  marching  regiment,  the  Court,  on  her  petition  to  have 
the  dividends  of  property  in  which  she  had  a  life-interest 
paid  to  her  separate  use — she  objecting  to  accompany  her 
husband  in  his  military  peregrinations — ^refused  her  appli- 
cation. Lord  Chancellor  Bosslyn  remarking — 

Here  is  an  officer  going  from  place  to  place,  in  the  course  of  his  dufy, 
but  willing  to  receive  his  wife.  I  cannot— because  a  woman  does  not 
choose  to  live  with  her  husband — give  her  a  separate  alimony.    It  is 

(c)  See   also    Oolmer  v.  Oolmer,  directed  payment  of  the  interest  to 

Moe.  121,  and  i^eech  ▼.  ThomingUmj  the  wife,  until  the  husband  returned 

2  Yes.  sen.  561,  where  Sir  Thomas  and  maintained  her  as  he  ought."  4 

Clarke,  M.R.,  says,   «  Where   the  {d)  Coster  y.  Coster,  1  Keen,  199. 

husband  was  gone  abroad,  and  left  (e)  4  Yes.  798. 
his  wife  unprovided  for,  the  Court 
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his  property  in  her  right ;  and  he  is  willing  to  support  her  and  him-    wipe's  main- 
self  out  of  this  fund.  tenance  out  of 

HEB  EQUITABLE 

When  we  say  that  the  wife  engages  to  participate  in  all  ^^^'^' 

the  necessary  vicissitudes  of  her  husband^s  fate,  it  does  not  ^^"»  he  is  in 

J,  ,  prison. 

follow  that  she  is  bound  to  reside  with  him  in  prison,  (even 
although  he  urge  her  to  cohabit  with  him  there),  particularly 
if  his  incarceration  be  the  result  of  his  misconduct;  and  if, 
in  other  respects,  his  behaviour  betray  a  want  of  proper 
feeling  towards  his  wife.  In  such  circumstances,  where 
the  wife  has  property  subject  to  equitable  jurisdiction,  the 
Court  will  allow  her  a  separate  maintenance  out  of  it;  as 
appears  by  the  following  case,  of  which  there  is  but  an 
imperfect,  though  very  long,  report  in  Cox  (/). 

In  AtherUm  v.  Nowell,  the  wife,  when  only  seventeen,  had  been 
induced  to  marry  upon  the  false  representation  of  her  husband  that 
he  was  a  man  of  fortune,  when,  in  fact,  he  was  insolvent;  and  it 
appeared  that  a  few  months  after  the  marriage,  he  was  thrown  (in  1777) 
into  the  Queen's  Bench  prison,  where  he  remained  till  discharged  by 
the  London  rioters  of  1780,  his  wife  constantly  attending  him,  and 
enduring  many  hardships  in  that  confinement.  In  1782,  he  was  again 
incarcerated,  and  was  still  unreleased  in  1786,  when  the  case  came 
before  the  Court ;  the  wife,  in  her  application,  stating  that  she  had  im- 
plored her  husband  to  allot  some  fixed  provision  for  herself  and  her 
infant  child  of  the  marriage,  but  that  this  he  constantly  refused  to  do, 
requiring  her  to  cohabit  with  him  in  the  prison,  or  to  be  at  his  mercy 
for  such  occasional  support  as  he  might  think  proper  to  bestow  on  her; 
and  that  from  his  behaviour  to  her,  as  well  as  on  account  of  her  own 
health,  she  was  afraid  of  living  with  him  any  longer  in  gaol ;  adding 
likewise,  that  she  was  become  entitled  for  life  to  the  dividends  of 
about  1300^.  Bank  Annuities,  standing  in  the  name  of  the  accountant- 
general  in  trust  in  the  cause;  and  that  she  and  her  child,  being  destitute, 
craved  the  protection  of  the  Court,'  and  prayed  a  reference  to  inquire 
what  would  be  fit  and  proper  to  be  allowed  and  paid  for  the  future 
maintenance  and  support  of  herself  and  her  child,  until  further  order. 
The  Lord  Chancellor  Thurlow,  notwithstanding  a  cross  petition  by  the 

(/)  1  Cox,  229. 
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wife's  main-    hosbaad  praying  that  the  dividends  might  be  paid  to  him,  ordered  that 
TENANCBOUTOP  g^^  ^^  ^  ^^  Yosik  should  be  paid  to  the  wife  for  her  separate  use, 

HEB  EQUITABLE  *^  *  ' 

PBOPEBTY.      and  directed  an  inquiry  so  as  to  ascertain  in  what  manner  the  growing 
produce  of  the  annuities  ought  to  be  settled. 

No  fdrtlier  notice  of  the  case  appears ;  but  if  we  take 
away  the  fact  of  impmomnent,  the  other  circumstaiices 
ought  scarcely  to  have  deprived  the  husband  of  the 
income  of  his  wife's  property;  he  oflfering  to  receive,  live 
with,  and  adequately  maintain  her.  It  was  not  a  case  of 
actual  cruelty;  and  the  allegation  of  the  deception  prac- 
tised before  the  marriage  is  too  vague  for  the  Court  to 
have  rested  upon. 
Distinction  be-  Evcu  whcrc  the  Court  will  not  part  with  any  portion  of 

xNTindpaL  the  principal  fund,  it  will  allow  the  income  to  be  paid  to 

the  husband  so  long  as  he  resides  with  his  wife.    And  this, 
even  though  he  refuse  to  make  a  settlement ;  for  (notwith- 
wherahuBband     Standing  what  is  said  to  the  contrary  by  Mr.  Roper)  (ff),  a 
setuement.  husbaud  is  uudcr  no  legal  obligation  to  make  a  settle- 

ment on  his  wife.  The  Court,  indeed,  may  refuse  to 
surrender  the  principal  fond  till  a  settlement  is  made,  but 
the  husband  is  not  chargeable  with  misconduct  for  non- 
compliance; as  appears  very  plainly  &om  the  following 
remarks  of  Sir  Thomas  Clarke,  M.  R.,  in  Skech  v.  Thorn- 
inffton  (A). 

Various  instances  have  been  where  the  wife  has  insisted  that  the 
husband  should  have  nothing ;  bnt  the  Court  has  not  thought  itself  em- 
powered to  take  from  the  husband  the  wife's  fortune  so  long  as  he 
is  willing  to  live  with  her^  and  to  maintain  her^  and  no  reason  for  their 
living  apart ;  even  where  the  husband  will  not  come  in  before  the 
Master^  the  Court  will  not  go  so  far  as  to  do  anything  in  diminution  of 
the  husband's  right,  so  as  to  take  away  the  produce  from  him,  or  prevent 
his  receiving  the  interest ;  but  constantly,  where  he  maintains  the  wife, 
accompanies  the  direction  for  a  suspension  (of  the  principal)  with  a 
direction  for  payment  of  the  interest  to  the  husband. 

(g)  1  Hop.  Husband  and  Wife,  276,  et  teq.  {h)  2  Yes.  Sen.  561. 


PBOPSBTT. 
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But  the  husband's  refusal  to  make  a  settlement  will  wife's  main- 
beget  a  just  jealousy  in  the  mind  of  the  Court ;  and  when  hebbquitablb 
accompanied  by  other  unpropitiatory  circumstances^  will 
be  a  reason  for  withholding  the  income  from  the  husband^ 
and  allowing  it  to  accumulate  for  the  benefit  of  the  wife ; 
even  where  he  does  live  with  her^  and  properly  maintains 
her.     Thus, 

In  Bond  y.  Simmons  (t),  before  Lord  Hardwicke,  it  appeared  that  a 
legacy  of  500^.  was  left  to  Mrs.  Bond  before  her  marriage  with  the 
plaintiflpy  who^  althongh  he  had  at  different  times  received  at  least  2000/. 
from  other  parts  of  the  wife's  fortune,  never  could  be  prevailed  upon  to 
make  any  settlement  or  provision  for  her ;  upon  which  the  executor 
refused  to  pay  the  legacy,  and  the  husband  filed  his  bill.  The  Court 
referred  it  to  the  Master  to  receive  proposals  for  a  settlement.  The 
Master  certified  that  the  husband  had  never  laid  any  proposals  before 
him.  The  executor  petitioned  to  be  eased  of  the  burden  of  the  demand, 
and  the  Court,  on  hisoffeiing  to  pay  in  the  money,  directed  the  accountant- 
general  to  lay  it  out  in  South  Sea  Annuities  for  the  benefit  of  the  husband 
and  wife,  subject  to  the  farther  orders  of  the  Court.  The  husband 
died,  whereupon  his  executor  insisted  that  although  the  fund  with  its 
accumulations  was  a  chose  in  action  of  the  wife,  yet  by  the  decree  and 
order  on  the  accountant-general  to  lay  it  out  as  aforesaid,  the  property 
vested  in  the  husband,  and  he  was  entitled  to  it  in  consequence  of  his 
maintaining  his  wife  at  the  time.  Hie  Master  of  the  Bolls  (Fortescue) 
decided,  on  petition,  that  the  principal  belonged  to  the  wife,  and  the 
dividends  to  the  husband's  representative.  But  upon  .appeal  the  Lord 
Chancellor  (Hardwicke)  held,  that  although,  if  the  legacy  had  been  the 
onfy  portion  of  the  wife,  the  husband  would  have  been  entitled  to  the 
dividends  for  her  maintenance,  yet,  inasmuch  as  he  had  received  the 
bulk  of  her  fortune,  and  only  a  small  part  remained,  and  as  he  had 
perversely  refused  to  make  a  settlement,  the  Court  would  have  stopped 
the  payment,  not  only  of  the  principal,  but  of  the  interest  also,  that  it 
might  accumulate  for  the  benefit  of  the  wife,  (unless  he  were  starving), 
and  inasmuch  as  the  direction  to  the  accountant-general  was  not  for  the 
benefit  of  the  husband,  but  to  secure  the  property  against  him,  there- 
fore his  Lordship  directed  that  so  much  of  the  order  of  the  Master  of 

(t)  3Atk.20. 
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wife's  main-    the  Rolls  as  directed  the  payment  of  the  dividends  to  the  executor  of 
TBNANCEouTOF  the  husband,  should  be  discharged. 

HBR  EQUITABLE 

L_       This  was  not  a  case  of  misconduct  on  the  husband's 

part,  although  it  is  so  put  by  Mr.  Roper.  The  ground  of 
the  decision  is  simply  that  the  husband  had  already  laid 
his  hands  on  the  bulk  of  his  wife's  fortune ;  and,  therefore, 
when  he  came  into  equity  for  the  residue,  the  Court,  on 
his  r^iising  to  make  a  proper  settlement,  punished  him 
for  his  obstinacy  by  retaining,  not  only  the  principal  fund, 
but  the  interest  also,  although  his  wife  at  the  time  was 
maintained  by  him. 

Where  husband'!      But  whcrc  a  husbaud,  by  his  cruelty  to  his  wife,  forces 

crneity  oompek  -i  i  .  i  i  i    •        a 

wifetoieawhim.  her  to  Icavc  him,  the  consequences,  as  to  her  claun  for 

separate  maintenance,  will  be  the  same  as  if  he  had 
deserted  her.  Thus,  in  Oxenden  v.  Oxenden  (k),  where  the 
husband.  Sir  James  Oxenden,  by  his  cruelty  had  com- 
pelled his  wife  to  separate  from  him,  the  Lord  Keeper 
Wright  decreed  that  a  trust  fimd  of  6000/.  "  should  be 
placed  out  at  interest  for  the  plaintiff.  Lady  Oxenden,  to 
receive  it  for  her  separate  maintenance,  until  there  should 
be  a  cohabitation  ^^  {I).  And  in  Williams  v.  CaMow  (m),  the 
Court  took  cognizance,  not  only  of  the  husband^s  cruelty. 
Where  he  ta«B-  but  likcwisc  of  his  dissipation,  domestic  irregularities,  and 
dimt,  and  waste,    improvident  expenditure.     It  was  a  case,  says  the  report, 

where  the  husband  proved  ^'  drunken,  rude,  and  abusive 
to  his  wife,^'  and  moreover  wasted  his  substance  in  riotous 
living  j — ^whereupon  the  wife,  though  it  is  not  stated  that 
she  had  actually  separated  from  him,  filed  her  bill  to  have 

Qe)  2  Yern.  493.  taking  from  hun  what  belonged  to 

(/)  It  appears  that  in  this  case  of  him  by  express  contract^  and  was, 

Oxenden  ▼.  Oxenden^  the  Court  de-  perhaps,  going  too  far.    See  2  Yes. 

prived  the  husband  of  the  interest  Jun.  198  ;  1  Rop.  279,  Mr.  Jacob's 

of  the  wife's  fortune;  although,  by  note.  Howeyer,  the  trust  was  still  un- 

artides  before  marriage,  it  was  to  executed. 

be  paid  to  him  for  life.    This  was  (m)  2  Yern.  752. 
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the  interest  of  her  fortune  paid  to  her  for  her  separate    wife's  main- 
maintenance^  and  the  Lord  Chancellor  Cowper  so  decreed;  hek equitable 
declaring—  '''^^^^'^' 

That  this  was  a  stronger  case  than  that  of  Sir  James  Oxenden  ;  there, 
only  ill-hehaviour,  and  heastliness  of  Sir  James ;  here,  cmelty  mixed 
with  it.  Sir  James  Oxenden,  of  substance  to  have  maintained  his  wife, 
and  lived  suitably  to  his  estate.  Here,  the  husband  has  wasted  all, 
and  has  no  fixed  habitation,  but  goes  from  ale-house  to  ale-house  ;  and 
both  cases  alike,  in  that  the  wife's  fortune  was  in  trustees. 

But  the  mere  allegation  that  the  husband^s  difficulties  where,  though  in 

,  difficulties,  he  yet 

prevent  him  from  supporting  her  in  a  style  corresponding  maintainshistrife. 
with  her  quality  or  the  fortune  she  may  have  brought  him, 
is  no  reason  for  awarding  her  a  separate  maintenance. 
Thus,  in  Vaughan  v.  Buck  («),  the  Vice-Chancellor  of 
England  said,  '^The  Court  will  not  interfere  with  the 
marital  rights  of  the  husband  over  the  income  of  his  wife's 
life-interest,  so  long  as  he  maintains  her  to  the  best  of  his 
ability,  they  living  together '^  (o). 

The  Court  wiU  not  permit  the  equity  to  maintenance  to  Fraud  upon  this 
be  defeated  by  any  trick  or  contrivance  of  the  husband. 
If,  therefore,  as  in  Colmer  v.  Colmer  {p),  he,  with  a  view  of 
deserting  his  wife,  make  a  fraudulent  conveyance  of  his 
own  and  her  property  to  trustees,  the  Court  will  follow  her 
property  and  order  her  an  allowance  out  of  it. 

And  persons  making  necessary  advances  of  money  to  Advances  to  wife 

,         .  when  she  is  enti- 

her,  when  she  is  m  circumstances  which  rive  her  a  risrht  ^  ^  separate 

'  o  D         maintenance. 


(n)  7  Jurist,  338. 

(o)  How  far  this  decision  may 
have  proceeded  on  the  circumstance 
of  the  w]fe*s  property  having  con- 
sisted^  not  of  a  sum  in  gross^  but  of 
a  life-interest,  and  consequently  how 
far  it  may  be  euppofled  to  fortify  the 
distinctions  taken  in  BUiot  v.  Cordell 
and  SUvnton  y.  ffaU  (ntpra,  pp.  72,73, 
74),  may  deserve  consideration.  The 


report  of  VaugTum  v.  Buckyin.  Simons, 
vol.  13,  p.  404,  is  ex  relatione,  and 
makes  the  Vice-Chancellor  say,  **  I 
have  no  right  in  this  case  to  interfere 
with  the  right  of  the  husband  to  re- 
ceive his  wife's  income.  They  are 
living  together,  and  he  is  maintaining 
her  as  well  as  he  can.  Therefore  I 
shall  dismiss  her  petition,''  &c 
(p)  Moo.  113. 
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wife's  main-   to  separate  maintenaQce^  will  be  entitled  to  repayment  ont 
HSRBQviTABus  of  her  eqiutable  property.    This  harmonises  well  with  the 
PBOPEaTY.     j^Q  ^^  i^y^^  whereby  it  is  wisely  held  that  a  husband  de- 
serting his  wife  leaves  her  credit  for  necessaries  {q). 
Orders  for  main-      Thcsc  ordcrs  for  maintenance  are  always  made  with  a 

tenamoe  oontem-  *^ 

Son!  '**°*"^"    view  to  the  probable^  or  possible,  reconciliation  of  the 

parties.  They  are,  therefore,  in  the  nature  of  temporary 
and  provisional  orders.  Thus,  in  Head  v.  Head  (r).  Lord 
Hardwicke  being  of  opinion  that  there  was  no  sufficient 
ground  for  permanent  separation,  made  the  continuance  of 
the  maintenance  to  depend  on  the  future  conduct  of  the 
parties;  observing  that  if  Lady  Head  did  not  return  in  a 
month  after  the  date  of  the  decree,  (her  husband  having 
judicially  agreed  to  receive  her,)  the  maintenance  would 
cease;  but  that  if  on  her  return  Sir  Francis  refused  to 
receive,  maintain,  and  treat  her  as  his  wife,  the  mainte- 
nance  in  that  case  would  continue.  And  in  a  very  recent 
case,  Gilchrist  v.  Cator  («),  before  the  Vice-Chancellor 
Knight  Bruce,  where  the  husband  had  by  his  misconduct 
compelled  his  wife  to  part  from  him.  His  Honour,  declaring 
that  ^^the  conduct  of  the  husband  was  without  justifica- 
tion or  excuse,^^  held  that  the  wife  was  entitled  to  receive 
the  whole  of  the  annuity  in  question  for  her  separate  sup- 
port; but  the  Court  added  that  ^'the  husband  might 
afterwards  so  conduct  himself  as  to  be  entitled  to  come  to 
the  Court  and  ask  that  the  order  made  might  be  varied  or 

Preqoeiiqrofsuch  rcscindcd.^^    Orders  of  this  sort  are  of  frequent  occurrence. 

orden.  ^ 

Thus,  the  Vice-Chancellor  of  England,  in  Coster  v.  Coster, 
tells  us  that  '^many  such  orders  have  been  made  from 
time  to  time,  and  I  have  made  some  in  course  of  this  very 
year''(/). 

(q)  Quy  v.  Pearkes,  18  Yes.  196.  («)  Jur.,  12th  June,  1847. 

(r)  3  Atk.  295,511,547.  See  this  (t)  9  Sim.  597. 

case  further  commented  on,  infra. 
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The  amount  to  be  allowed  the  wife  for  maiiiteiianoe  is    wifb's  main- 
in  the  discretion  of  the  Conrt^  having  a  due  regard  to  all  ^1^1^^^^^ 
the  circumstances  of  the  case.       Thus^  in   Wright  v.      ^boverty. 
Morley  (u),  where  the  husband  had  granted  an  annuity  of  Amoontgenoniiy 
100/.  out  of  his  wife's  interest  in  an  annuity  of  260/.^  and 
had  subsequently  deserted  her^  Sir  William  Orant  allowed 
the  wife  only  the  remaining  160/.  a  year  for  her  mainte- 
nance.   But  where  she  has  no  other  support^  the  Court  will 
generally  give  a  deserted  and  meritorious  wife  the  whole 
income  of  her  equitable  property  till  further  order  (t;)* 

Where  the  wife  forms  an  adulterous  connexion  and  wife's  adaifteiy. 
elopes  from  her  husband^  is  he  entitled  to  come  into  a 
court  of  equity  claiming  her  choses  in  action^  she  living 
apart  from  him  with  her  paramour  ?  This  was  the  great 
question  in  Ball  v.  Montgomery  {ai),  where  Lord  Chancellor 
Bosslyn  declined  to  assist  the  husband :  observing — 

This  fand  is  to  be  a  mutual  provision  for  them  living  together:  If  I 
give  the  whole  to  one  when  separated,  I  defeat  the  mutual  interest  both 
had  in  it.  Whatever  may  be  the  delinquency  of  the  wife,  can  I  let  the 
husband  have  it  ?  Her  delinquency  is  a  good  ground  for  not  paying  it 
to  her,  but  is  not  a  ground  for  me  to  let  him  receive  the  whole  of  this 
property,  which,  being  hers  originally,  was  intended  to  be  his  partly  to 
support  her.  I  cannot  let  her  have  it,  nor  the  husband  ;  for  then  she 
would  be  left  unprovided  for ;  and  see  the  consequence.  From  her 
past  and  still  subsisting  misconduct  I  must  continue  her  in  a  state  of 
adultery,  or  reduce  her  to  beggary. 

This  reasoning  is  akin  to  that  upon  which  the  House 
of  Lords^  in  passing  a  Divorce  Bill  on  proof  of  the  wife's 
adultery,  will  not,  if  she  has  brought  a  fortune  to  the 

(tf)  1 1  Yes.  12.  Jon.  191.    ^  In  Ball  v.  Mmtgimery, 

(v)  GfUchrist  v.  CcUor,  Jurist,  12  the  property  to  which  the  suit  related 

June,  1847  {attpra,  p.  106).  Oo8ter  v.  was  not  affected  by  the  settlement  on 

Cotter,  9  Sim.  597  (av^pra,  p.  106).  the  marriage.    It  was  left  as  the 

See  further  on  this  head  ''Wife's  chose  in  action  of  the  wife.**    Per     * 

Equity  to  a  Settlement,"  av^a.  Sir  L.  Shadwell,  in  Dtmcan  v.  Camp- 

{x)  3  Bro.  C.  C.  339  ;  and  2  Yes.  hdl,  12  Sim.  616. 
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wiFB*s  MAIN-    husband^  allow  her  to  be  left  destitute  (y).    But  there  the 

HEEEQuiTABLB  husbaiid  Is  remunerated  by  a  release  from  his  fetters — 

PBOPEBTY.      'vrhereas,  when  the  Court  of  Chancery  withholds  aid,  it 

gives  him  no  compensation. 

HowfarqueBtiona       It  has  bccu  Said  that  the  tendency  of  later  decisions  in 

of  matrimonial  *' 

Sie^ta*cSS^.  equity  has  been  to  leave  questions  of  nuptial  conduct  to 

the  spiritual  courts.  The  boundaries  of  the  two  jurisdictions 
in  causes  matrimonial  are  indistinct  and  shadowy;  betraying 
in  some  respects  the  marks  of  a  common  original.  However, 
this  much  is  certain  :  that  wherever  the  husband  refuses,  or 
neglects,  or  is  unable  to  maintain  his  wife,  or  wherever  he 
compels  her  to  separate  from  him,  the  Court  of  Chancery  will 
give  her  a  maintenance,  when  necessary,  out  of  her  equitable 
choses  in  action,  provided  her  own  deportment  be  not  such  as 
to  forfeit  all  claim  to  judicial  interposition.  On  this  subject 
Mr.  Jacob  observes,  that  where  a  wife  separates  from  her 
husband,  '*  by  her  oum  act,  or  tvith  his  consent,  and  applies 
for  a  maintenance  out  of  her  trust  property,  alleging  that 
the  separation  was  rendered  necessary  by  the  husband's 
ill-treatment,  it  is  very  doubtful  whether  the  Court  of 
Chancery  would  now  entertain  any  original  jurisdiction  to 
determine  that  question,  though  it  would  probably  suspend 
the  payment  of  the  interest  to  the  husband,  on  the  ground 
that  while  the  separation  subsists,  it  is  not  applied  to  its 
proper  purpose — ^the  maintenance  of  both.  If  in  such  a 
case  the  question  of  conduct  should  be  decided  by  the 
ecclesiastical  courts  in  favour  of  the  wife,  there  would  be  a 
good  ground  for  a  court  of  equity  to  allow  her  a  mainte- 
nance out  of  her  trust  property,  as  the  ecclesiastical  courts 
cannot  give  any  remedy  for  alimony  beyond  a  personal 
decree  against  the  husband.  Possibly,  similar  relief  in 
equity  might  in  some  cases  be  given  to  her  during  the 

'  (y)  Macqueen's  House  of  Lords,  p.  538. 
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proceedings  in  the  ecclesiastical  courts^  to  render  effectual    wife's  uaiv- 
an  allowance  of  alimony  pendente  lite  when  awarded  to  hxr  equitable 
her  by  those  courts/^  ^^^^'^' 

The  supposed  aversion  of  the  Court  of  Chancery  to 
examine  into  nuptial  conduct  is  not  very  conspicuous  in 
its  decisions.  It  is  true  the  equity  Judges  do  not  now 
grant  divorces  (z),  as  they  did  heretofore,  and  as  some  may 
think  they  ought  to  do  again :  but  there  is  scarcely  an 
order  made  on  questions  of  maintenance  which  does  not, 
more  or  less,  proceed  on  a  reference  to  the  behaviour  of 
one,  or  both,  of  the  married  parties. 

Sir  John  Leach,  M.  E.,    in  the  case  of  Aguilar  v.  when  siie  has 

B^Murateproperty. 

Aguilar  (a),  lays  it  down  that  the  equitable  right  to  main- 
tenance does  not  hold  where  the  wife  has  a  competent 
separate  property.  But  this,  I  apprehend,  must  not  neces- 
sarily and  in  all  circumstances  be  taken  to  import  that  the 
Court  would  allow  the  income  to  be  paid  to  the  husband ; 
for  if  he  had  deserted  his  wife,  or  had  been  otherwise 
guilty  of  matrimonial  delinquency,  the  income  might  be 
allowed  to  accumulate,  as  in  Band  v.  Simmons  {b). 
The  wife's  right  to  maintenance  will  be  enforced  by  the  Howmaintemuice 

.  ,  Is  enforced. 

Court  of  Chancery  upon  a  bill  brought  by  her  against  her 
husband,  and  filed  (as  in  the  case  of  her  claiming  a  settle- 
ment) through  the  instrumentality  of  her  next  friend. 

When  abandoned  by  her  husband,  the  wife  may  sue  whendewited, 

"  *^  the  wife  must  sue 

for  payment  of  a  legacy.    But  she  must  still  sue  as  a  •■ « oonverte, 
femme  couverte.    Thus,  in  a  late  case  (c)   before  Lord 
Chancellor  Sugden,  the  plaintiff,  a  married  woman,  but 
deserted  by  her  husband,  filed  her  bill  as  a  femme  sole, 
to  enforce  payment  of  a  legacy  bequeathed  to  her  after 

(2)  Tothill*s  Rep.  p.  61,  ed.  1649,  of  Divorce. 

p.  124,  ed.  1671  ;  1  Spence's  Equity  (a)  5  Mad.  414. 

and  JuriBdiction,  702 ;  Art  thereon  (b)  3  Atk.  20,  see  ante,  p.  103. 

in  the  Law  Reyiew,  Augost,  1846.  (c)  Joknaon  y.  Kirkwoody  4  Dru. 

See  also  vafra.  Chap.  9,  Sect  I,  Law  &.  War.  379. 
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wifb's  hain- 

tenanceoutof 

husband's 

MEANS. 


Maintenance  by 
contract  out  of 
the  husband's 


the  abandonment.  There  being  some  evidence  to  show 
that  the  hnsband  was  still  aliye^  the  Court  at  the  hearing 
gave  liberty  to  the  plaintiff  to  amend  the  bill  by  adding  a 
next  friend,  making  her  husband  a  defendant,  and  charging 
him  to  be  out  of  the  jurisdiction  and  to  have  abandoned 
his  wife. 

It  seems  fitting  here  to  mention  a  species  of  order  for 
the  wife's  maintenance  out  of  the  husband^s  property,  and 
proceeding  upon  contract ;  of  which  we  have,  I  think,  the 
last  example  about  a  century  ago  before  Lord  Hardwicke, 
in  a  very  singular  case,  that  of  Het$d  v.  Heeui  {d) ;  of  which 
the  leading  facts  were,  that  Lady  Head  filed  a  bill  against 
her  husband.  Sir  Erands  Head,  for  maintenance,  on  the 
ground  of  an  i^reement  contained  in  a  letter  from  him  to 
Sir  John  Boyce,  the  father  of  the  plaintiff,  saying,  "  he 
had  a  great  affection  for  her;  but,  from  her  misfortune, 
not  her  fault,  he  did  not  choose  to  be  a  witness  of  her 
infirmities ;  and  that  so  long  as  they  continued  separate, 
he  would  allow  her  100/.  a  quarter/^  Sir  Francis,  by  his 
answer  to  the  bill,  insisted  that  ^^he  had  requested  of  her 
to  come  home  and  cohabit  with  him,  and  was  extremely 
desirous  of  it/'  But  before  this  answer  came  in.  Lady 
Head  filed  articles  of  the  peace  against  him,  and  obtained 
an  order  that  he  should  enter  into  recognizances,  with 
sureties  for  his  good  behaviour ;  which  order  he  complied 
with.  The  Lord  Chancellor  Hardwicke,  without  holding 
that  such  a  state  of  circumstances  warranted  Lady  Head 
in  permanently  separating  from  her  husband,  was  how- 
ever of  opinion  that  it  formed  an  excuse  at  least  for 
keeping  from  him  for  sometime,  ^'tiU  their  passions  might 
be  supposed  to  subside ;  as  there  was  still  a  prospect  that 
by  the  interposition  of  friends,  an  ultimate  reconciliation 


(d)  3  Atk.  295,511,547. 
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nught  be  effected/^     He  therefore  ordered  that  400/.,    wipe's  main- 
one  yearns  allowance^  should  be  paid  to  her;  observing — 

I  will  not  direct  it  for  the  future ;  for  I  do  not  think  her  entitled  to 
600/.  which  she  prays  hy  her  motion  (e)  ;  because  the  answer  has  been 
put  in  half  a  year  past,  in  which  he  offers  to  cohabit  with  her.  This 
is  not  making  a  decree,  as  has  been  said,  before  hearing ;  but  only 
doing  what  the  husband  himself  is  obliged  to  do,  maintaining  the  wife 
till  the  cause  is  heard  on  the  merits,  and  what  I  now  say  is  abstracted 
entirely  from  any  decree  the  Court  may  think  proper  to  make,  if  there 
should  not  then  appear  to  be  a  foundation  for  the  agreement  set  up  by 
the  bill.  There  are  instances  where>  notwithstanding  an  absolute 
decree  for  a  separate  maintenance,  yet  afterwards,  upon  the  husband's 
consenting  to  cohabit  with  his  wife,  and  promising  to  use  her  kindly, 
the  Court  have  refused  to  continue  the  separate  maintenance. 

This  was  on  the  12th  February,  1745,  The  case,  how- 
ever, proceeded ;  and  evidence  was  gone  into,  from  which 
it  appeared  that  Lady  Head  was  subject  to  occasional  fits 
of  mental  derangement;  and  that  her  husband  had, 
without  much  ceremony,  attempted  to  shut  her  up  in  a 
madhouse.  In  finally  disposing  of  the  case,  on  the  20th 
May,  1747,  Lord  Hardwicke,  adverting  to  the  prayer  of 
Lady  Head's  bill,  which  (inter  alia)  was  ^'  for  liberty  to 
separate,^'  observed — 

As  to  the  liberty  prayed,  it  is  not  in  the  power  of  the  Court  to  decree 
it.  I  do  not  find  that  this  Court  ever  made  a  decree  for  establishing  a 
perpetual  separation  betwixt  husband  and  wife,  or  to  compel  a  husband 
to  pay  a  separate  maintenance  to  his  wife,  unless  upon  an  agreement ; 
and  even  upon  this  unwillingly.  The  agreement  between  Sir  Francis 
and  Lady  Head  was  only  for  the  payment  of  a  maintenance  during  an 
occasional  absence.  Now  consider  what  has  been  done  to  put  an  end 
to  this  agreement.  [After  stating  the  evidence  of  Lady  Head*s  de- 
rangement, and  of  Sir  Francis's  purpose  to  confine  her,  his  Lordship 

(e)  Her  counsel  moved  that  she      to  maintain  her  till  the  cause  should 
should  be  paid  600Z.  in  the  mean-      be  heard, 
time,  being  a  year  and  a  halTs  arrear. 
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wipe's  main-     proceeded : — ]  I  cannot  say  that  Sir  Francis's  behaviour  on  this  occasion 
TENANCE  ouTOP   ^^  proDor ,'  but  yet  I  will  not  say  that  this  was  such  an  act  of  cruelty 

HUSBAND  S  K      K  J  J  J 

MEANS.         ^  would  forfeit  the  right  and  authority  of  a  husband.    The  suppli- 

cavit  (/)  granted  to  Lady  Head  is  no  reason  that  she  should  elope  from 

her  husband  ;  for  it  is  a  security  taken  for  the  wife  upon  a  supposition 
that  they  are  to  live  together.  Nothing  appears  to  show  that  the 
husband  has  rendered  himself  incapable  of  demanding  the  return  of  his 
wife  ;  and  as  she  appears  unreasfmabJ^  averse  to  return^  I  cannot  make 
a  decree  for  the  continuance  of  the  separate  maintenance.  As  to  the 
arrears,  let  them  be  paid  to  her ;  because  some  things  have  happened 
which  are  an  excuse  for  Lady  Head's  not  returning  till  this  judicial 
offer  of  receiving  her  has  been  made  by  the  answer  of  her  husband. 
He  must  treat  her  as  his  wife  if  she  do  return  ;  therefore  if  she  do  not 
return  in  a  month,  the  maintenance  will  cease.  On  the  other  hand/ if, 
on  her  return,  Sir  Francis  refuse  to  receive,  maintain,  and  treat  her  as 
his  wife,  the  maintenance  in  that  case  will  continue. 

The  encouragement  to  reconciliation  which  this  decree 
holds  out  to  the  wife^  or  rather^  the  moral  compulsion 
wldch  to  that  end  it  imposes  upon  her,  is^  I  apprehend, 
founded  on  the  same  policy  as  that  which  governs  the 
Court  in  awarding  maintenance  to  a  wife  out  of  her  own 
trust  property ;  and  the  case,  therefore,  to  this  extent, 
may  be  used  for  general  purposes.  Mr.  Boper  {g)  so 
employs  it  \  neither  himself  nor  his  learned  and  discrimi- 
nating Editor  deeming  it  necessary  to  advert  to  the  basis 
of  the  decree,  which  was  not  an  equity  to  maintenance, 
but  an  agreement  between  the  husband  and  wife^s  father, 
liable  to  be  put  an  end  to,  not  only  at  the  mutual  volition 
of  both  the  married  parties,  but  even  at  the  caprice  of  one  of 
them.  For  while  the  wife  had  no  power  to  terminate  the 
separation,  the  husband  might  at  any  moment  require 
her  to  come  back,  and  thus  forfeit  all  right  to  her  main- 
tenance. 

(/)  She  had  sued  out  a  writ  of  suppUcavit  against  her  husband. 

{g)  1  Rop.  283. 
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This  decree^  therefore^  must  be  owned  to  be  of  an  ano- 
malous character;  resembling  a  common  order  for  main- 
tenance^  in  that  it  is  liable  to  be  superseded  by  the  hus- 
band^s  return  to  duty ;  but  differing  &om  such  order  in 
two  respects. — Ist^  as  directing  the  payment  to  be  made 
out  of  the  husband's  means ;  and  2ndly,  as  being  founded^ 
not  upon  an  equity^  but  upon  contract.  I  have  seen 
nothing  like  it  in  the  modem  reports ;  nor  do  I  know 
whether  it  ought  to  form  a  guide  for  any  modem  determi- 
nation (A). 
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We  have  already  adverted  to  certain  provisions  of  the 

(h)  See,  however,  1  Fonb.  £q.  96 ;  Angier  y.  Angier,  Gilb.  Rep.  152 ; 
Pre.  in  Cha.  496.  (t)  3  &  4  Will.  4,  c.  74. 
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B.  91. 


wiFE^spowBBs  Fines  and  Recoveries  Act  (j).  Those  provisions  were  all  of  a 
wiLL^i  c.  74   substitutionary  character^  enabling  married  women  to  do, 

in  a  new  form,  things  which  before  the  Act  they  conld  do 
in  an  old  form  abolished ;  that  is  to  say,  enabling  married 
women  to  dispose  of  their  estates  by  deed,  without  fine  or 
recovery;  but  requiring  that  in  all  cases  the  husband's 
concurrence  should  be  had ;  and  also  that  the  wife  should 
be  separately  examined  to  ascertain  that  her  act  was  done 
voluntarily. 

But  it  occasionally  happens  that  the  concurrence  of  the 
husband  cannot  be  procured ;  and  the  circumstances,  owing 
to  causes  arising  in  the  marriage  state,  may  make  it 
expedient  that  his  concurrence  should  be  dispensed  with. 
For  this  contingency  the  9l8t  section  of  the  act  (to  which 
we  will  now  direct  attention)  makes  provision,  by  enabling 
married  women,  in  particular  situations  specified,  to  dis- 
pose of  their  estates,  without  their  husband's  concurrence, 
as  effectually  as  if  their  husbands  had  concurred.  It  is 
not  substitutionary,  but  remedial;  and  was  so  deliberately 
intended  by  the  able  and  skilful  conveyancer  who  framed 
it  {k).    The  words  of  the  section  are  as  follow : — 


Section  91 :  not 
sabAtitationary 
but  remedial. 


Its  proTidoiiB. 


Prorided  always,  and  be  it  farther  enacted,  that  if  a  husband  shall, 
in  conseqnence  of  being  a  lunatic,  idiot,  or  of  unsound  mind,  (and 
whetl^er  he  shall  have  been  found  such  by  inquisition  or  not),  or  shall 
from  any  other  cause  be  incapable  of  executing  a  deed,  or  of  making  a 
surrender  of  lands  held  by  copy  of  court-roll,  or  if  his  residence  shall 
not  be  known,  or  he  shall  be  in  prison,  or  shall  be  living  apart  from 
his  wife  (either  by  mutual  consent,  or  by  sentence  of  divorce,  or  in 
consequence  of  his  being  transported  beyond  the  seas,  or  from  any 
other  cause  whatsoever),  it  shall  be  lawful  for  the  Court  of  Common 
Pleas,  by  an  order  to  be  made  in  a  sunmiaiy  way  upon  the  application 


(j)  Supm^  p.  28. 

(k)  I  have  the  authority  of  Mr.  Brodie  himself  for  saying  so. 
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of  the  wife,  and  upon  such  evidence  as  to  the  said  court  shall  seem  wifb's  powers 
meet,  to  dispense  with  the  concurrence  of  the  hushand  in  any  case  in    under  3  &  4 
which  his  concurrence  is  required  by  this  act  or  otherwise ;  and  all  g.  91. 

acts,  deeds,  or  surrenders,  to  be  done,  executed,  or  made  by  the  wife,    

in  pursuance  of  such  order,  in  regard  to  lands  of  any  tenure,  or  in 
regard  to  money  subject  to  be  invested  in  the  purchase  of  lands,  shall 
be  done,  executed,  or  made  by  her  in  the  same  manner  as  if  she  were 
a  femme  sole  ;  and  when  done,  executed,  or  made  by  her,  shall  be  as 
good  and  valid  as  if  the  husband  had  concurred ;  biU  without  prejudice 
to  his  rights  €ts  then  existing  independently  of  this  act. 

Therefore,  if  a  husband  labour  under  incapacity,  if  his  The  couTt  of 

*  "  Common  Pleas, 

residence  be  unknown,  if  he  be  in  prison,  or  if  he  be  whereahu»i»nd 

'  XT  ^  is  1^  lunatic,  &e., 

living  apart  from  his  wife,  the  Court  of  Common  Pleas  may  SJ^cS^nS!** 
dispense  with  his  concurrence  in  any  deed  to  be  executed  £S3*cJi:Si5?, 
by  his  wife,  which,  but  for  this  enactment,  would,  without  ^c^^":^ 

be  protector  of  a 

his  concurrence,  have  been  invalid.     The  Court,  however,  settlement  in  iieu 

'  '  '    of  the  husband. 

unless  the  husband  be  beyond  reach,  will  require  evidence 
that  a  proper  application  has  been  made  to  him  for  his 
concurrence,  and  that  it  has  proved  unsuccessful  (/).  The 
cause,  too,  of  his  non-concurrence  must  appear  to  be  such  as 
to  justify  the  Court  in  dispensing  with  his  concurrence  [m). 
To  this  important  alteration  in  the  law  there  seems 
reason  to  believe  that  the  attention  of  the  profession  has 
not  yet  been  su£Giciently  directed.  The  clause  appears  to 
make  no  distinction  between  the  case  of  incapacity,  and 
the  case  of  delinquency,  on  the  husband^s  part.  What, 
moreover,  may  be  the  intended  effect  of  the  words  "but 
without  prejudice  to  the  rights  of  the  husband,  as  then 
existing  independently  of  this  act,^'  I  have  seen  nowhere 
defined.  Abstaining,  therefore,  from  commentary,  I  select 
for  elucidation  the  chief  cases  in  which  the  Court  of  Common 
Pleas  has  interposed  in  pursuance  of  the  Act.    The  first 

(0  Be  Mir/tn,  4  Man.  &  Gr.  635. 

(m)  Re  3f.  William,  1  Man.  &  Gr.  881. 

l2 
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wife's  powers  of  these  was  Eaparte  Thomas  (n),  where,  as  appears  by 

w^iLLr4  ^cfVl    *^®  report,  the  married  parties  had  for  many  years  lived 

®-  ^^'        separate,  and  the  husband  had  latterly  become  deranged. 

Case  of  Mrs.        Under  these  circumstances,  his  wife,  Mrs.  Thomas,  de- 
Thomas,  where  '  ' 

hS*ii?e^d?^^  siring  to  dispose  of  her  estate,— 

for  24  yean,  and 

dJiS^^""*  Mr.  Serjeant  Bompas  moved  the  Court  of  Common  Pleas  that  she 

might  be  at  liberty  to  make,  without  the  concurrence  of  her  husband,  a 
disposition  by  deed  of  certain  messuages,  lands,  tenements,  and  heredita- 
ments, in  the  counties  of  Anglesea  and  Caernarvon,  to  which  she  was 
entitled  as  tenant  in  tail  in  possession,  and  tenant  in  fee-simple  in  pos- 
session. The  motion  was  founded  on  the  affidavit  of  the  wife,  sworn 
before  a  commissioner  duly  qualified  to  take  affidavits,  that  a  messuage 
or  dwelling-house  in  Caernarvon  was  devised  to  her  in  fee  by  one 
William  Roberts,  and  that  she  was  also  entitled  to  a  certain  messuage 
in  Bangor,  as  tenant  in  tail  in  possession  ;  that  she  and  her  husband 
had  lived  apart  from  each  other  for  twenty-four  years  last  past ;  that, 
some  time  since,  her  said  husband  had  become  deranged,  and  had  been 
so  found,  &c.    Rule  absolute  in  the  first  instance. 

The  practice  is  to       Here  it  may  bc  observed  that  the  matter  of  evidence 

proceed  on  affl-  ,  t    n,    t  i  -i  t         •%•  j_?  ^  ±.-% 

davit  only.  havmg  bcon  left  by  the  clause  to  the  discretion  oi  the 

Court,  the  established  practice  is  to  proceed  upon  affidavit 
only.  And  an  affidavit  by  the  wife  herself  wiU  in  no  case 
be  dispensed  with.     Thus  'uiBe  M.  Williams  (o), — 

Per  Cur. — ^We  cannot  make  an  order  on  the  affidavit  of  a  third 
person.  If  she  be  unable  to  write,  she  may  at  least  put  her  mark  to  an 
affidavit ;  for  otherwise  she  could  not  make  a  conveyance. 

Case  of  Mrs.  In  Expavte  Shuttleworth  (p),  the  husband  had  for  many 

where  the  hus-      ycdTs  entirely  disappeared. 

buid  had  for 
many  yean  en- 

JJj^^^^P"  Mr.  Serjeant  Andrews  moved  that  the  concurrence  of  the  husband 

might  be  dispensed  with,  on  an  affidavit  stating  that  the  wife  was  mar- 
ried to  him  in  the  year  1816,  that  he  left  her  in  1820,  that  she  had 

(n)  4  Moore  &  So.  33.  (p)  4  Man.  &  Gr.  332,  d. 

(0)  2  Scott,  N,C.  120. 


peared. 
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never  heard  or  received  any  information  respecting  him  since,  that  ^ip^'g  powers 

his  present  residence  was  altogether  unknown  to  her,  that  she  was  under  3  &  4 

entitled  in  her  own  right  to  the  entirety  of  certain  copyhold  premises,  g.  91.  *     ' 

which  she  had  been  compelled  to  mortgage;  and  finally,  that  if  the  

application  were  not  complied  with  she  would  be  liable  to  incur  a  for^ 
feiture.    Rule  absolute. 

The  Court  of  Common  Pleas  in  another  case  granted  a 
rule  on  the  mere  ground  that  the  parties  were  by  mutual 
consent  living  apart  from  each  other. 

This  was  in  the  matter  of  Sarah  Woodcock  (g),  the  caaeofito. 

^*  '  '  Woodcock,  where 

marginal  note  to  the  report  of  which  case  is  in  the  follow-  ^e'^^weu^^ 
ing  words : — "  The  concurrence  of  the  husband  in  a  con-  JJSSSaSn^t 
veyance  by  a  wife  of  her  separate  property  wiU  be  dispensed 
with^  where  the  parties  are  living  apart  by  mutual  consent^ 
and  the  husband  refiises  to  join  unless  part  of  the  pur- 
chase-money is  paid  to  him."  But  the  body  of  the  report 
does  not  represent  the  property  as  separate  property.  It 
is  as  follows  : — 

Mr.  Serjeant  Clarke  moved  for  a  rule  to  enable  Sarah  Woodcock,  a 
married  woman  living  apart  from  her  husband,  to  convey  her  interest  in 
certain  freehold  property  at  Coventiy.  The  motion  was  founded  upon 
the  affidavit  of  the  wife,  which  stated  that  she  was  married  to  Thomas 
Woodcock,  on  the  25th  December,  1827,  and  that  they  had  lived 
together  for  about  eight  weeks  and  then  separated,  and  had  never  since 
lived  or  cohabited  together,  but  had  ever  since  lived  separate  and  apart 
from  each  other,  and  that  she  had  ever  since  and  still  resided  at 
Coventry,  and  her  husband  at  Hinckley,  in  the  county  of  Leicester ; 
that  she  was  entitled  to  the  property  in  question  under  the  will  of  one 
James  Woodcock,  and  had  contracted  to  sell  the  same  to  one  Needham 
for  45/. ;  and  that  she  had  caused  an  application  to  be  made  to  her  said 
husband  to  join  with  her  in  conveying  the  same  to  Needham,  pursuant 
to  her  said  contract ;  and  also  the  affidavit  of  a  clerk  to  an  attorney, 
which  stated  that  he  had  called  upon  the  husband  and  had  informed 
him  of  his  wife's  right  to  the  property  in  question,  and  that  she  had 
contracted  to  sell  it,  and  asked  him  if  he  would  join  in  the  conveyance 

(q)  1  Man.  Gr.  &  Scott,  437. 
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wife's  POWEBS 

UNDER  3  &  4 

WILL.  4,  c.  74, 

s.  91. 


Case  of  Mn. 

Shirley,  where 
husband  was  Uy- 
Ing  abroad  in 
adultery. 


thereof;  and  that  the  husband  refused  to  join  in  or  sign  any  deed 
unless  he  received  one-half  of  the  purchase-money. 

Tindal,  C.  J.-^The  husband's  refusal  to  concur  in  the  conveyance, 
except  upon  the  terms  stated,  is  a  sufficient  reason  for  granting  the 
application. — Fiat. 

In  Eocparte  Anne  Shirley  (r),  the  marginal  note  of  the 
Report  states  that  the  Court  authorised  a  femme  coverte 
to  convey  her  copyhold  property;  her  husband  having 
resided  abroad  for  more  than  twenty  years  with  another 
woman.  But  in  the  body  of  the  Report  it  is  stated  that 
the  property  in  question  had  been  devised  f  o  the  applicant 
to  her  sole  and  separate  tiseJ 


it 


yy 


Tindal,  C.  J. — If  the  property  is  copyhold  you  need  not  come  here. 

Whateley. — By  s.  91  this  court  may  dispense  with  the  concurrence 
of  the  husband  in  any  case  where  he  is  living  apart  from  his  wife. 

Tindal,  C.  J. — That  over-rides  the  77th  section,  which  seems  to 
exclude  copyholds. 


Case  of  Mrs. 
HorsefaU. 
Evidence  re- 
quired, where 
the  husband  is 
absent,  and  a 
presumption  of 
his  deatii  is 
sought  to  be  esta- 
blished. 

Case'of  Mrs.  Mir- 
fin,  where  the 
wife  was  heir  of  a 
■urvivlng  trustee. 


The  noU'Concurrence  of  the  husband  must  be  satisfac- 
torily accounted  for  (s) ;  and  to  obtain  a  rule  for  the  wife 
to  convey^  on  a  presumption  of  death  arising  from  his 
absence^  she  must  make  affidavit  negativing  any  commu- 
nication from  him  during  such  absence  {t). 

In  Re  Mirfin  (m),  the  wife  was  heir  of  a  surviving 
trustee  j  and  her  husband  not  only  lived  apart  from  her^ 
but  was  in  a  nervous  and  excitable  state^  so  as  to  render  it 
difficult  to  procure  the  execution  by  him  of  any  legal 
instrument.  The  Court,  however,  refused  to  dispense 
with  his  concurrence  in  the  conveyance  of  the  property, 
although  neither  husband  nor  vrife  had  any  interest  in  it, 
imtil  an  application  had  been  made  to  him  to  concur. 


if)  5  Bing.  N.  C.  226. 
(«)  Be  M,    Williams,  1  Man.   & 
Gr.  881. 


(0  Me  A,  ffortrfaU,  8  Man.  & 
Gr.  132. 

(u)  4  Man.  &  Gr.  635. 
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In  Ewparte  Anne  Tanner  DuffiU  [v)y  the  marginal  note  of  wm's  powebs 
the  report  states  that  the  court  settled  the  form  of  a  rule  to  ^^^^  ^^u 
dispense  with  the  concurrence  of  a  husband  in  a  disposition        *-  ^^- 
by  his  wife  of  '^ her  separate  property/'    There  is  nothing  ^^^'ewtiif "'" 
in  the  body  of  the  report  to  show  that  the  property  in  S^SpJJfby 
question  was  separate  property.   But  the  rule  is  as  foUows :  dUTOToT  ^ 

It  is  ordered  that  the  said  Ann  Tanner  Duffill  be  at  liberty,  by  deed  Fonn  of  Rule  of 

or  surrender^  to  dispose  ofj  release,  surrender,  or  extinguish,  all  her  common  pieas 

estate  and  interest  of  and  in  the  hereditaments  and  premises  in  the  thehasSmd^s 

said  affidavit  mentioned,  to  snch  person  or  persons  as  she  may  think  fit,  <^<'°®^"^'^°^- 
withont  the  concurrence  of  her  said  husband,  it  appearing  to  the  Court 
by  the  said  affidavit  that  the  said  Henry  Holland  Duffill  is  living 
apart  from  his  said  wife  by  sentence  of  divorce. 

Upon  a  motion  on  the  part  of  a  married  woman  for  caa6ofMz8.Tur- 

^  ner,  where  ttie 

Kberty  to  convey  her  property,  without  the  concurrence  of  ^^^jTr^*"**' 
her  husband,  on  an  allegation  of  his  being  a  lunatic, 
the  affidavit  must,  in  distinct  terms,  state,  or  must  by 
necessary  implication  import,  that  he  is  of  unsound  mind 
at  the  date  of  the  application.  Thus,  in  the  matter  of 
Jane  Turner  {w),  where  the  object  was  to  enable  a  married 
woman  to  release  her  right  of  dower  out  of  her  husband^s 
estate : — 

Mr.  Serjeant  Channel  had,  on  a  former  day,  obtained  an  order  to 
dispense  with  the  concurrence  of  the  husband  of  Jane  Turner  in  a  con- 
veyance for  the  extinguishment  of  her  right  to  dower  in  a  certain  estate, 
the  husband  being  a  lunatic.  The  application  was  founded  upon  the 
affidavit  of  the  wife,  which  stated  that  the  deponent  was  married  to 
John  Turner,  at  &c.,  on  the  22nd  of  June,  18X9;  that  a  commission  of 
lunacy  was,  in  or  about  the  month  of  January,  1841,  issued  by  the  Lord 
High  Chancellor  of  Great  Britain,  against  the  said  John  Turner,  under 
which  he  had  been  duly  found  a  lunatic ;  that  Charles  Challen,  of  &c., 
had  been  appointed  the  committee  of  his  estate  ;  that,  by  an  order  made 
in  the  matter  of  the  said  John  Turner,  by  the  Chancellor,  bearing  date 
the  26th  of  March,  1846,  his  Lordship  did  order,  that,  for  the  purpose  of 

(v)  6  Scott's  N.  R.  3d.  (id)  3  Com.  Pleas  Rep.  166. 
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wife's  powbbs  raising  a  fond  for  the  discharge  of  the  debts^  incombranoes,  and  costs 
WILL.  4   c.  74    ^^^^  ^^®  '^^  owing  from  the  said  lanatic  and  his  estate,  the  estate  of 
B.  91.  the  said  lanatic,  situate  at  Elvetham,  in  the  connty  of  Southampton, 

should  be,  under  the  provisions  of  the  11  Geo.  4  &  1  Will.  4,  c.  66, 
"  for  consolidating  and  amending  the  laws  relating  to  property  belonging 
to  in&nts,  femmes  covert,  idiots,  lunatics,  and  persons  of  unsound  mind," 
sold  to  Lord  Calthorpe,  at  the  price  approved  of  by  the  Master,  and 
upon  the  terms  specified  in  the  agreement  therein  mentioned;  and, 
upon  payment  of  the  sum  of  3,500^,  the  purchase-money  for  the  said 
estate,  his  Lordship  did  forther  order,  that  the  said  Charles  Challen,  as 
such  committee  as  aforesaid,  should,  in  the  place  of  the  said  lunatic, 
execute  such  deed  or  deeds  as  should  be  necessary  for  conve3dng  the 
said  estate  at  Elveiham  to  Lord  Calthorpe,  his  heirs  and  assigns,  or  as 
he  or  they  should  direct,  such  deed  or  deeds  to  be  settled  and  approved 
of  by  the  Master  in  lunacy,  in  case  the  parties  differed  about  the  same  ; 
that,  on  the  occasion  of  her  marriage  with  the  said  John  Turner,  no  set- 
tlement, or  agreement  for  a  settlement,  was  made  upon,  nor  any  jointure 
in  lieu  of  dower,  and  that  her  right  to  dower  still  existed  in  the  said 
estate  at  Elvetham,  and  the  deponent  was  desirous  of  extinguishing 
such  right,  so  that  the  conveyance  of  the  said  estate  at  Elvetham  to 
Lord  Calthorpe  might  be  made  free  therefrom* 

The  clerk  of  the  rules  having  suggested  a  doubt  whether  the  above 
affidavit  sufficiently  showed  that  the  husband  was  gtiU  a  lunatic,  the 
learned  Serjeant  now  renewed  his  motion. 

Per  Cur.  —  We  think  the  necessary  inference,  from  the  facts 
stated  in  the  affidavit,  is,  that  the  husband  is  still  a  lunatic  ;  and  there- 
fore the  rule  may  go. — Fiat. 

.  I  have  set  out  this  affidavit  at  lengthy  because  the  case 
to  which  it  relates  differs  from  the  others  in  that  the 
interest  which  the  wife  proposed  to  surrender  was  an 
interest,  not  in  her  own,  but  in  her  lunatic  husband's 
estate.  That  interest  consisted  of  her  right  to  dower,  and 
the  object  was  to  enable  his  committee  to  make  an  unfet- 
tered and  absolute  conveyance  to  a  purchaser. 

The  intention  of  the  clause  is,  that,  under  the  authority 
of  the  Court,  the  vrife  shall  have  power  to  act  as  if  she 
were  a  femme  sole ;  the  want  of  her  husband's  concurrence 
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being  supplied  by  the  rale  dispensing  with  it.    Wherever^  wipe's  powers 
therefore,  the  concurrence  of  the  husband  is  necessary  ^.^^^^u, 
and  proper,  but  cannot  be  procured,  the  Court  must  be         ^^^- 
applied  to. 

The  77th  section  of  the  Act  (before  set  out)  {ai)  enables 
married  women,  as  we  have  seen,  to  dispose  of  their 
estates  by  deed,  their  kusbatub  concwrring.  The  91st 
section,  now  under  consideration,  is  intended  to  proyide 
for  the  case  where  that  concurrence,  though  necessary 
and  proper,  is  withheld.  It  might  therefore  have  been 
expected  that  the  latter  clause  would  be  simply  suppletory 
to  the  former;  so  that  wherever  a  married  womaa  might, 
under  the  77  th  section,  dispose  of  her  estate  with  her 
husband's  concurrence,  she  might,  in  the  event  of  his 
improperly  refusing  to  concur,  dispose  of  her  estate  by  a 
rale  under  the  91st  section  without  his  concurrence.  The 
words  of  the  two  sections,  however,  do  not  admit  of  this 
construction,  for  they  are  by  no  means  correspondent 
with,  or  co-relative  to,  each  other.  On  the  contrary,  the 
variance  between  them  is  too  conspicuous  to  be  accidental 
or  unintentional. 

Thus,  for  example,  there  cannot  be  a  doubt  that  the 
77  th  section  applies  to  the  case  of  a  married  woman 
executing  a  deed  to  release  her  right  of  dower;  because 
the  words  of  that  section  expressly  specify  "any  estate 
which  she  alone,  or  which  she  and  her  husband  in  her 
right,  may  have.'' 

But  there  are  no  such  words  in  the  91st  section,  which 
plainly  points  at  the  husband's  interest  in  the  wife's 
property,  but  certainly  does  not  appear  so  plainly  to  point 
at  the  wife's  interest  in  his  property  (y).    And  this  would, 

{x)  Supra,  p.  28.  to  dower,  are  carefully  repeated  in 

(y)  The  words  ^  release  and  ex-      the  77th  section ;  but  do  not  once 
tinguish/"  too,  which  are  appropriate      occur  in  the  9l8t  section.  : 


122  RIGHTS   ARISING   FROM 

wife's  powers  perhaps^  have  made  it  doubtful^  (had  it  not  been  for  the 

wiuTl  c.  74  decision  last  cited)^  whether  the  91st  section  applied  at  all^ 

s.  91.  Q,.  ^mj  meant  to  apply,  to  the  case  of  a  woman  executins 

a  deed  for  the  extin^hment  of  her  dower. 

Howfarthewife'B       It  wottld  sccm  that  the  91st  section  was  meant  for  the 

conyeyaDoe  by  ,  . 

authority  of  the     benefit  of  married  women.     If  so,  perhaps  the  intention 

court  ban  the  ''  ^   r  r 

husband's  rights,   ^f  ^hg  clausc  is  that  a  deed  executed  by  authority  of  the 

court  shall  take  out  of  the  husband  the  entire  bene- 
ficial interest,  as  weU  as  the  dry  legal  estate,  in  his  wife's 
property.  On  the  other  hand,  some  meaning  must  be 
ascribed  to  the  words  "but  without  prejudice  to  the 
husband's  rights  as  then  existing  independently  of  this 
Act;''  and  it  is  not  easy  to  comprehend  how  his  rights  can 
escape  "prejudice,"  if  the  wife,  without  his  concurrence, 
(and,  it  may  be,  without  his  knowledge),  shall  have 
power  to  sell  the  property,  giving  the  purchaser  a  good 
and  absolute  title,  with  a  sufficient  discharge  for  the 
purchase-money.  This,  peradventure,  may  be  a  question 
for  a  Court  of  Equity  to  determine,  should  any  husband 
(whose  valuable  marital  rights  have  been  extinguished  in 
this  summary  fashion  upon  exparte  representation  by 
affidavit  only)  think  proper  to  raise  it.  A  purchaser  from 
the  wife  has  not  only  notice  of  the  husband's  rights,  but 
notice,  also,  of  the  saving  words  by  which  those  rights  are 
guarded  from  invasion.  So  that  in  a  conceivable  state  of 
circumstances,  it  might  be  deemed  no  great  excess  of 
caution  were  he  to  seek  the  protection  of  a  decree  before 
paying  his  purchase-money.  Whatever  may  be  thought 
of  this  speculation,  there  is  one  thing  tolerably  certain, 
namely,  that  the  effect  of  the  91st  section  of  the  Fines 
and  Recoveries  Act' has  been  to  throw  upon  the  Court  of 
Common  Pleas  a  heavy  judicial  responsibility,  requiring  the 
exercise  of  great  vigilance  and  circumspection  in  carrying 
out  its  provisions. 
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SECTION  VII. 
TITLE  BY  THE  CURTESY  INITIATE. 


CUBTEST   INI- 
TIATE. 


1.  Does  not  a/riae  from  ike  mar- 
•  rmge,  bvU  from  an  €tct  done 

in  ike  marriage  state    .        .  123 

2.  Though  incident  to  the  bvrtk  of 


imte,  not  liable  to  he  defeated 
by  the  death  of  such  iesue      .  123 

3.  Slightly,  if  at  aU,  changed 
iince  LUUeton's  time    .        .123 


This  estate  does  not  arise  from  the  fact  of  matrimony^ 
but  from  an  act  done  in  the  marriage  state.  Thus^  on  the 
birth  of  issue  capable  of  inheriting  the  wife's  real  property, 
the  husband,  as  the  father  of  such  issue,  acquires,  in  his 
own  right,  an  estate  for  life,  called  tenancy  by  the  curtesy 
initiate ;  which  estate,  however,  does  not  become  consum- 
mate till  the  death  of  the  wife. 

Tenancy  by  the  curtesy  initiate,  though  thus  called  into 
being  by  the  birth  of  issue  capable  of  inheriting,  is  not 
liable  to  be  determined  by  the  death  of  such  issue,  or 
even  by  such  issue  attaining  majority. 

The  peculiarities  of  this  estate  are  discussed  in  the 
common  books  of  real  property  and  conveyancing.  It  is 
here  mentioned  chiefly  for  conformity;  the  title  of  the 
husband  by  the  curtesy  having  in  fact  undergone  but 
slight  change,  if  any,  since  the  days  of  Littleton  {z). 


Does  not  arlBa 
from  the  mar- 
riage, but  from  an 
act  done  in  the 
manias  itate. 


Though  incident 
to  the  birth  of  in- 
heriting iesue,  not 
liable  to  be  de- 
feated by  the 
death  of  such 
issue. 


SlighUy.ifataU, 
ehimged  since 
Littteton's  time. 


(2)  For  "  Title  by  the  curtesy  con- 
summate/* see  infra.  As  to  how  far 
curtesy  may  be  affected  by  the  new 
law  of  inheritance,  see  Williams  on 
Real  Property,  p.  1 69.  Questions  on 
the  law  of  curtesy  rarely  occur  in 
modem  times, because  the  interestsof 
husbands  in  the  lands  of  their  wives 
are  now  generally  ascertained  by 
proper  settlements  made  previously 
to  marriage.  Accordingly,  in  the 
last  twenty-five  years  I  see  only  one 
case  reported  upon  curtesy,  and  that 
an  unimportant  one.    But  points  of 


curtesy,  though  not  themselves  the 
subject  of  controversy,  arise  inciden- 
tally in  other  litigations.  Thus,  in 
the  late  case  of  Pa/rher  v.  Pa/rher^ 
before  V.-C.  Wigram,  where  the 
whole  controversy  turned  on  this, — 
whether  the  principal  witness  would 
not  be  tenant  by  the  curtesy,  if  the 
case  he  proved  were  true.  It  was 
held  he  would.  The  evidence  was 
rejected,  and  the  bill  dismissed  with 
costs.  Incidental  questions  of  cur- 
tesy arise  also  on  the  Statute  of 
Limitations. 


CHAPTER  IV. 

LIABILITIES  ARISING  FROM  ACTS  DONE  IN 

THE  MARRIAGE  STATE. 


WIPES  IMMU- 
NITIES. 


SECTION  I. 

WIFE'S   INCAPACITY   TO   BIND  HERSELF,  AND 

EXCEPTIONS. 


Wife  caimot  con- 
tract d^  UabiU- 
Uet. 


But  the  mutt 
ADBwer  f<»  her 
dimes* 


1.  "Wife  camiot  contrcKt  cwil 
Hability     ....  124 

2.  But  ihe  fMUt  Q/MfVHT  for  her 
crimes        ....  124 

3.  Hew  fatr  liable  for  acts  not 
crimvnal,  but  imxMng  mo- 
ral tnrpUude     .        .        .  125 

4.  Husbofn^s  liability  in  mch 
cases      .  ...  126 

5.  For  her  devastavUs  as  an 
executrix  or  admimstralrix  127 

6.  For  her  frcmds  as  her  hus- 
band^s  agemt      •       .        .  127 

7.  For  her  quasi  criminal  acts 

as  her  Iwu^Hmd^s  agent       .  128 


8.  Her  acts  done  in,  good  faithy 

though  binding  on  him^  do 
not  bind  herself  .  128 

9.  She  is  not  bound  by  her  acts, 
after  his  death,  if  before 
notice  has  been  received      .  128 

10.  Neither  is  husband's  repre- 
sentati/ve  liable  .  .  129 

11.  Promise  to  pay  made  by  the 
mdow  after  her  husbands  s 
death         .        .        .        .129 

12.  Promissory  note  by  her        .  130 

13.  WTiere  husband  is  dvUiter 
mortwu     ....  130 

14.  Where  he  is  an  alien,  and 
where  an  alien  enemy         .  130 

15.  Where  wife  represents  her- 
self  as  sole  .        .  130 


While  under  coverture,  the  wife,  it  is  said,  cannot  con- 
tract civil  liability.  But  crimes  of  her  commission  are  per- 
sonal to  herself,  according  to  the  maxim  culpa  teneat  suos 
auctores.  For  criminal  offences,  therefore,  she  must 
undergo  punishment  as  if  she  were  sole ;  and  her  husband, 
if  himself  innocent,  of  course  is  not  responsible.  So  far 
all  is  clear. 

Where,  however,  the  act  of  the  wife,  without  being  posi- 
tively criminal,  involves  moral  turpitude   on  her  part; 
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where^  for  example^  she  commits  a  frauds  or  publishes  a   wife's  imhu- 
libel^  her  husband  is  liable ;  but  it  does  not  therefore  follow        ''"^^' 
that  she  is  free  from  individual  responsibility.     On  the  2^^^^^^' 
contrary,  it  would  rather  appear  that  although,  perhaps,  mow? tS^Sde. 
damages  could  not  be  recovered  from  her  during  the  cover- 
ture, unless  she  had  separate  property,  yet,  if  redress  were 
not  had  against  the  husband  in  his  lifetime,  she  would, 
after  his  death,  be  bound  in  reparation.    This,  however,  I 
suggest,  not  as  a  certainty,  but  to  put  the  reader  upon 
his  inquiry. 

In  an  action  against  husband  and  wife  for  defamatory 
words  spoken  by  the  wife  she  (having  separated  from  her 
husband  seven  years  previously,  and  continuing  apart  from 
him)  was  taken  in  execution,  but  applied  to  the  Court  to 
be  discharged  on  affidavit  stating  that  she  had  not  the 
means  of  satisfying,  or  any  expectation  of  being  able  to 
satisfy,  the  damages  or  costs.  It  appeared,  however,  by 
affidavit  on  the  other  side,  that  her  son,  in  consideration 
of  the  husband  (his  feither)  giving  up  to  him  a  certain 
business,  had  covenanted  to  maintain  his  mother  (the  wife) 
during  her  life,  provided  she  would  reside  with  and  assist 
him  therein.  It  also  appeared  that,  when  arrested,  the 
wife  was  accordingly  residing  with  the  son,  and  assisting 
him  in  the  business.  It  frurther  appeared  that  no  goods 
of  the  husband  were  to  be  found;  and  it  was  alleged  that 
he  had  gone  abroad  to  avoid  arrest.  It  was  moreover 
alleged^  that  the  wife,  when  separated  from  him,  took 
with  her  500/.,  which  she  had  kept,  and  that  she  had 
since  received  divers  sums  in  payment  of  money  lent  by 
her  while  living  with  her  husband.  The  Court  of  Queen^s 
Bench  refrused  her  application  to  be  discharged  out  of  cus^ 
tody ;  Lord  Denman,  C.  J.,  observing,  that  on  motions  of 
this  sort  the  Court  had  a  discretionary  power.  Here  the 
wife  was  carrying  on  a  distinct  business  apart  from  her 
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wiFB*s  iMMu-    hiiaband.     That  changed  the  onus  of  proof.     Under  the 
^"'^'        drcumstances  of  the  case,  it  was  reasonable  to  expect 


evidence  that  no  one  held  property  for  her  use  {a). 

The  decision  in  this  case  does  not  help  us  to  ascertain 
how  far  a  married  woman  is  liable  for  acts  which,  though 
bordering  on  criminality,  are  not  actually  subject  to  cri- 
minal jurisdiction.  The  wife,  indeed,  had  published  a  libel. 
The  action  was  brought  against  her  and  her  husband.  He 
was  clearly  responsible,  although  Uving  apart  from  her. 
But  he  had  gone  out  of  the  way,  leaving  no  property  to 
meet  the  demand.  The  wife  was  found  carrying  on  a  sepa- 
rate trade,  and  standing  in  an  attitude,  as  regards  pecu- 
niary responsibility,  very  similar  to  that  of  a  femme  sole. 
The  ruling  of  the  Court  would  apparently  have  been  the 
same  had  the  ground  of  action  been  a  debt  contracted, 
instead  of  words  spoken,  by  her.  Her  moral  delinquency 
does  not  appear  to  have  been  an  element  of  consideration 
in  the  mind  of  the  Court. 
Hiubaad'siiabii.  The  liability  of  the  husband  for  the  wife^s  tort  or  quasi 
dehct  stands  upon  a  principle  of  necessity  as  well  as  justice. 
For  the  wife  alone  cannot  be  sued  in  such  a  case;  and  if 
the  husband  were  also  protected  from  responsibility,  the 
injured  party  would  be  entirely  without  redress.  Thus,  in 
an  action  brought  for  a  libel  published  by  a  married  woman, 
it  is  of  course  to  make  the  husband  a  defendant;  and,  so 
long  as  the  matrimonial  relation  continues,  it  will  make  no 
difference  that  the  spouses  are  apart,  unless  indeed  it  be 
shown  that  the  wife  is  committing  adultery.  Chief  Justice 
Tindal  so  ruled  in  Heady.  Briscoe  and  Wife  (6),  observing 
that  '^whether  the  separation  was  permanent  or  tempo- 
rary, did  not  affect  the  question ;  for  you  cannot  sue  the 


(a)  ^er^pttMony.  (TZo^tooreA,  2  Q.  B.      Q.  B.  Kep.  335  ;  and  see  supra,  p.  40. 
Rep.  269.      See  J2^.  r.  Jit&iiMm,  5  (6)  5  Car.  &  Pay.  484. 


ity  in  lach 
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wife  without  joining  the  husband ;  and  a  man  would  be   wifb's  immu- 
without  remedy  if  he  could  not  sue  the  husband/^  ^^^^'"' 


The  ground  upon  which  a  husband  is  held  answerable  Forherdenu- 

tavitaasaneiecu- 

for  his  wife^s  devastavits.  or  other  acts  done  by  her  as  w^oradmini.- 
executrix  or  administratrix,  may  be  collected  £rom  the 
circumstance  that  these  are  offices  which  she  can  assume 
only  with  his  sanction  and  approbation  (e). 

When  a  fraud  is  committed  by  the  wife  in  course  of  her  For  her  fraud  as 
actings  as  asent  for  her  husband,  there  is  less  difficulty  band. 
in  hoLng  hL  respoBBible.  Thu«  in  Ta,l^  v.  Gree.  (Z 
an  advertisement  appeared  in  a  newspaper,  stating  that 
a  baker's  shop  with  the  good- will  of  his  business  was  for 
sale,  and  that  the  house  was  doing  twelve  sacks  a  week. 
The  advertisement  had  been  inserted  by  a  broker,  in  con- 
sequence of  a  conversation  with  the  baker's  wife  who 
managed  the  business  for  him,  in  which  conversation  she 
told  the  broker  that  they  did  between  nine  and  ten  sacks 
a  week ;  upon  which  he  said,  "  We  must  make  it  twelve  for 
the  paper/^  Attracted  by  this  advertisement,  a  person 
proposing  to  purchase  went  to  the  wife  and  said  to  her, 
"  Are  you  really  doing  anything  like  this  business  ?  '^  To 
which  she  replied,  "Yes;  we  are  doing  eleven  sacks;'' 
appealing  likewise  to  the  man  in  the  shop,  who  confirmed 
her  statement.  The  baker  himself  did  not  appear  at  all  in 
the  transaction,  except  in  so  far  that  he  received  the  piu*- 
chase-money,  and  paid  the  broker  his  commission.  In  an 
action  subsequently  brought  by  the  purchaser  on  the 
representation  contained  in  the  advertisement,  it  was  held 
that  the  baker  was  personally  and  individually  answerable 
in  damages,  inasmuch  as  though  he  did  not  make  any 
representation  himself,  yet  he  made  the  wife  his  agent,  and 
was  bound  by  her  statements. 

(c)  Bat  Bee  Mr.  JuBtioe  Williams  on  Execatora  and  Administraton, 
vol.  1,  pp.  166, 167.  (d)  8  Car.  &  Pay.  316. 
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WIFE'S  IMMU- 
NITIES. 

For  her  quasi 
criminal  acts  as 
her  husband's 
agent. 


Her  acts  done  in 
good  faith,  bind 
him  but  not  her- 
self. 


She  is  not  bound 
by  her  acts  done 
eren  after  his 
death,  if  before 
notice  of  his 
death  has  been 
received* 


A  wife  who  was  proved  to  have  authority  from  her  hus- 
band^ a  paper-maker^  to  do  certain  acts  in  his  trade, 
pledged  paper  which  had  no  wrapper,  label,  or  departure 
stamp  upon  it.  This  was  a  violation  of  the  excise  laws . 
and  though  not  a  crime,  was  of  a  criminal  nature.  An 
information  was  filed  against  the  husband  as  answerable 
lor  his  wife^s  act.  At  the  trial  the  Chief  Baron  (Lord 
Lyndhurst)  ruled  that  the  husband  was  not  liable.  But 
the  Court  upon  motion  held  that  the  authority  of  the  wife 
was  a  question  for  the  jury  {e). 

The  wife's  civil  acts,  when  done  in  good  faith,  though 
binding  on  her  husband,  impose  no  obligation  upon  her- 
self, either  during  the  coverture  or  after  it.  Thus  in 
Smout  V.  Uberry  (/),  a  man  who  had  been  in  the  habit  of 
dealing  with  a  butcher  for  meat  supplied  to  his  house,  went 
abroad,  leaving  his  wife  and  family  resident  in  this  country. 
The  wife  continued  the  employment  of  the  butcher.  But 
it  was  held  that  she  was  not  liable  for  goods  supplied  to 
her  by  him  after  her  husband's  death,  but  before  infor- 
mation of  that  event  had  been  received;  she  having 
originally  had  fiill  authority  to  contract,  and  done  no 
wrong  in  honestly,  though  erroneously,  representing  that 
authority  as  continuing. 

This  case,  indeed,  goes  further  than  the  proposition 
which  it  is  cited  to  sustain.  In  order  to  understand 
Smout  V.  Uberry y  we  must  observe  that  the  representatives 
of  the  deceased  husband  would  not  be  liable  for  the 
articles  furnished  after  his  death ;  so  that  the  question  in 


(e)  AUoTn&y  Qmerdl  v.  Riddle^ 
2  Cromp.  and  Jer.  493.  The  argu- 
ment of  Sir  William  Follett  against 
the  rule  for  a  new  trial  was,  that  the 
defendant  ^  could  not  be  supposed  to 
have  sanctioned  a  direct  breach  of 
the  excise  laws.'*   He  urged  that  the 


charge  involved  a  mme,  or  was  at  all 
events  of  a  criminal  character  ;  and 
that  the  wife's  authority,  as  agent  for 
her  husband,  did  not  enable  her  to 
bind  him  for  her  crimes. 
(/)  lOMee.  &  Wei.  1. 
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the  case  was,  in  fact,  which  of  two  parties,  the  widow  or  wipe's  immu- 
the  butcher,  should  suflFer  the  loss,  both  having  acted  in  ^"'^' 
good  faith.  Why  should  not  the  determination  of  this 
point  be  governed  by  analogy  to  the  maxim  in  sequali 
jure  melior  est  conditio  possidentis  vel  defendentis  ? 
The  decision  of  the  Court,  in  absolving  the  widow,  seems 
just,  and  agreeable  to  law.  But  suppose  the  butcher  to 
sue,  not  the  widow,  but  the  husband's  representatives. 
His  action  would  fail;  as  appears  by  the  decision 
in  Blades  v.  Free  {ff),  where  a  man  who  had  for  some 
years  cohabited  with  a  woman  who  passed  as  his  wife, 
went  abroad,  leaving  her  and  her  family  at  his  resi- 
dence in  this  country.     While  in  foreim  parts  the  man  Neither  la  the 

•'  o      t  huaband'a  repre- 

died.  Two  things  were  holden,  and  both  of  them  im-  wntative  uawe. 
portant.  In  the  first  place,  the  Court  were  clear  that  the 
woman  might  have  the  same  authority  to  bind  the  deceased 
for  necessaries  as  if  she  had  been  his  wife.  But,  secondly, 
they  resolved  that,  even  if  she  had  been  his  wife,  his  execu- 
tor was  not  bound  to  pay  for  any  goods  supplied  to  her 
after  his  death,  although  before  information  of  his  death 
had  been  received. 

This  ruling  appears  to  have  proceeded  on  general  and 
somewhat  speculative  reasoning.  It  is  law,  because  the 
Court  has  so  decided.  But  whether  it  be  justice,  or  whe- 
ther it  would  be  followed,  may  be  doubted.  The  case, 
however,  supports  what  I  have  said,  namely,  that  the 
tradesman  xmder  such  circumstances  must  bear  the  loss. 
As  in  a  question  between  him  and  the  widow,  this  result 
appears  just;  but  as  between  him  and  the  husband's 
representative,  there  is  more  difl&culty. 

Let  us  now  suppose  the  case  of  a  widow's  express  pro-  Promiae  to  pay 

^^  ^  ^  made  by  the 

mise  to  pay,  made  after  her  husband's  death,  where  the  Jj^J^^'^Jie^^h 

{g)  9  B.  &  Cr.  167  ;   4  Man.  &  Ry.  282. 

K 
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wipe's  immu-    debt  had  been  contracted  by  her  during  the  coverture,  and 

— where,  consequently,  it  was  binding,  not  upon  herself,  but 

upon  her  husband.     The  promise  in  such  a  case  would  be 
but  a  nudum  pactum,  and  therefore  would  be  void  for 
want  of  consideration  (A). 
Promissory  note        But  it  has  been  held  to  be  a  sufficient  consideration  to 

by  her. 

support  a  widows  promissory  note  that  it  was  given  by  her, 
out  of  respect  for  the  memory  of  her  late  husband,  to 
secure  a  debt  due  by  him  (i). 
Where  husband         It  is  oulv  whcu  the  husbaud  is  civiliter  mortuus  (k).  as 

is  civiliter  -^  . 

mortuus.  jjj  ^j^g  kuowu  cases  of  abjuration,   exile,  transportation, 

and  the  like,  that  the  wife  can  contract  and  bind  herself 
as  if  she  were  a  femme  sole.  Her  husband  is  then 
regarded  as  dead,  and  she  as  his  widow. 

In  Kay  v.  Ihichess  of  Pienne  (/),  Lord  EUenborough, 
differing  from  Lord  Kenyon,  expressed  an  opinion  that  a 

Where  husband    ^nfc  miffht  bc  sucd  as  a  femme  sole,  if  the  husband  were  an 

18  an  alien  ;  and  *^ 

w^^  '^^^      alien.    But  Mr.  Baron  Parke  (m)  has  suggested  that  "  there 

must  have  been  some  misapprehension  of  what  Lord 
EUenborough  said  in  that  case,  or  his  Lordship  must  have 
been  in  error;  because  he  refers  to  the  case  of  Derry  v. 
Duchess  of  Mazarine  (»),  in  support  of  his  proposition ; 
whereas  that  was  the  case  of  an  alien  enemy,  who  could 
not  be  in  England  lawfully,  and  therefore  analogous  to  the 
case  of  a  person  transported.^' 

Where  the  wife         It  is  a  &aud  in  a  married  woman  to  contract  on  her  own 

represents  herself 

credit  by  representing  herself  as  sole.  The  court  formerly 
would  not,  on  summary  application,  discharge  a  femme 

(h)  Me/yer  v.  Haworiky  8  Ad.  &  ffatchett  ▼.  Badddyf  2  Black.  Rep. 

El.  467.  1081. 

(i)  Ridout  y.  Brittowy  1  C.  &  J.  (Q  3  Campb.  123. 

231 ;  Tyr.  84.     See  also  Nehon  v.  (m)  Borden  v.  Keverberfff  2  Mee. 

Searle,  Jurist,  20th  April,  1839.  &  WeL  65. 

(k)  Per  Baron  Parke  in  Barden  (n)  1  Lord  Ray.  147. 
V.  Keverherg^  2  Mee.  &  Wei.  64 ; 


as  sole. 
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couverte  arrested  on  mesne  process  nnder  such  circum-  wife's  immu- 
stances;  but  would  leave  her  to  plead  her  coverture  (o).  ^"^^' 
In  so  far,  therefore,  the  Court  punished  the  wife  in  her  own 
person ;  and  properly  so,  for  the  imposition  was  practised 
by  her  as  an  individual,  and  not  as  agent  for  her  husband. 
StiU,  I  apprehend,  the  husband  would  be  liable  to  make 
good  the  consequences,  otherwise  the  party  injured  by  the 
wife's  fraud  would,  during  the  coverture,  be  remediless  (p). 


SECTION  II. 

WIFE'S  AUTHORITY  TO  BIND  HER  HUSBAND  WHEN        necessaries 

LIVING  WITH  HIM.  when  husband 

AND  WIFE  LIVE 
TOOETHEB. 


•♦- 


1.  Wif^s  atUhority,  when  pre- 
sumed        ....  131 

2.  WTien  she  is  already  mpplied 
with  neceasarut  .        .        .  133 

3.  Zan6  y.  Ironmonger       .    .  133 

4.  Cfircibmgta/ncesTiegatvvvngher 
authority    ....  135 

5.  Case  of  a  woma/n  held  out 

as  a  wife    ....  135 


6.  Where  the  wife  individually 

is  trusted    ....  135 

7.  Caae  of  husband   being  in 
India  a/nd  wife  here    .        .136 

8.  Where     husband     disputes 
only  apart  of  the  demand  .  136 

9.  Where  he  disputes  live  whole  136 
10.  Articles  of  the  peace    .        .136 


This  wife  may  bind  her  husband  either  by  the  express  wife's  authoriu 
or  by  the  implied  authority  which  he  confers  upon  her. 
Cases  of  express  authority  are  plain.  But  cases  of  implied 
authority  often  give  rise  to  questions  which  perplex  courts 
of  justice ;  and  it  is  not  an  easy^  if  it  be  a  practicable^ 
task  to  reconcile  their  decisions.  The  eflFort,  however,  must 
be  made. 

When  a  wife  is  Uving  with  her  husband,  and  when  in 
the  ordinary  administration  of  their  household,  she  gives 
orders  for  commodities  which  prim&  facie  are  proper  in 
themselves,  and  not  extravagant,  it  wiU  be  presumed  that 

(o)   Waters    v.    Smithy  6    Term.       Car.  &  Pay.  484,  where  C.  J.  Tindal 
Rep.  452.  so  ruled  in  the  case  of  a  libel  by  the 

(jp)  Head  v.  Briscoe  and  wife^  5      wife. 

k2 
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NECE88ARIB1S     ^e  Hes  the  authority  of  her  husband,  who  will  conse- 

WHEN  HUSBAND 

AND  WIPE  LIVE  quGiitly  bo  bound  (a) .  Accordingly,  if  an  action  be  brought 
TOGETHER,  ftgainst  hiui  for  the  price  oif  goods  famished  under  such 
circumstances,  it  lies  on  him  to  show  that  he  is  not  respon- 
sible (i).  Thus  in  Clifford  v.  Laton{c),  Lord  Tenterden 
lays  it  down,  that  "if  goods  are  furnished  to  a  married 
woman  who  is  living  with  her  husband,  it  must  be  taken 
primal  fade  that  those  goods  are  supplied  to  her  by  his 
authority;  and  it  lies  on  the  husband  to  show  that  the 
goods  were  supplied  under  such  circumstances  as  to  make 
him  not  liable  to  pay  for  them.^^  It  would  seem  that  he 
may  show  this  by  proving  that  his  household  was  already 
well  supplied,  and  that,  consequently,  his  wife^s  orders 
were  unwarranted  (d). 

But  if  he  knew  of  the  extra  commodities  supplied  upon 
his  wife's  order,  if  his  family  had  had  the  benefit  of  them, 
and  if,  in  fact,  he  himself,  in  his  own  person,  had  helped 
to  appropriate  or  consume  them,  none  of  the  decisions  or 
dicta  say  that  he  would  not  be  liable.  On  the  contrary, 
I  collect  that  he  would  be  bound  in  such  a  case,  although 
he  were  to  prove  that  his  establishment  was,  by  his  own 
order,  suflSciently  and  even  amply  supplied  with  all  neces- 
sary articles.  To  hold  otherwise  would  be  to  contradict 
a  maxim  recommended,  no  less  by  its  justness  than  its 
antiquity,  nemo  debet  locupletari  ahenft  jacturd  (e). 


(a)  Envmett  v.  Norton^  8  Car.  & 
Pay.  606;  FreetUme  v.  Butcher,  9 
Car.  &  Pay.  643. 

(h)  Clifford  V.  LcUon,  3  Car.  &  Pay. 
15. 

(c)  3  Car.  &  Pay.  16. 

(d)  SecUon  v.  Benedict,  6  Bing.  28. 

(e)  If  one  were  at  liberty  to 
speak  without  book,  it  might  be  said 
that  in  many  instances  the  proper 
inquiry  would  be,  not  simply  whether 
the  husband  had  sanctioned,  or  was 


conusant  of  the  wife's  order,  but 
also  whether,  in  point  of  fiuHi,  he  had 
by  the  furnishings  been  made  loctt' 
pletior,  as  the  civilians  express  it. 
See  2  Rop.  112,  where  he  says  in  a 
marginal  note,  ^'If  the  articles 
bought  be  not  necessaries,  yet  if  they 
come  to  the  husband's  use,  he  will  be 
liable."  This  is  justice  and  good 
sense  at  all  events  ;  but  he  cites  no 
decision  or  dictum.  In  his  text  at 
the  same  plac^  he  says  the  husband 
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A  husband  who  supplies  his  wife  with  necessaries  suit-  nbcessabies 

able  to  her  position  is  not  liable  for  debts  contracted  by  her  andwipe  live 

without  his  previous  authority  or  subsequent  sanction  (/).  togbthkb. 

A  recent  casefo')   before  the  Court  of  Exchequer   in  when  she  is  la- 

^•^ '  ^  r«tdy  supplied 

Banco^  gives  us  the  law  in  its  maturest  form  on  the  subject  ^ti^neceasarieB. 
of  the  wife's  power  to  bind  her  husband  for  articles  supplied 
upon  her  order.    The  comments  upon  prior  authorities^  and 
the  care  which  marks  the  judgment,  render  the  case  very 
deserving  of  attention. 

At  the  trial,  before  Pollock,  C.B.,  it  appeared  that  the  action  was  Lane  v.  iron- 
brought  to  recover  the  sum  of  6,287^.,  for  various  articles  of  milli-  cireumstanoes 
nery,  viz.,  bonnets,  feathers,  lace,  and  ribbons,  supplied  by  the  and  to  negative/ 
plaintiff  to  the  defendant's  wife,  during  part  of  the  year  1843.  rity. 
It  further  appeared  that  the  defendant's  wife  had  a  separate 
fortune,  though  she  and  her  husband  were  living  together;  and 
that  the  plaintiff  having  been  induced  to  make  inquiry,  was  told 
he  had  1,100^.  per  annum.  There  was  no  evidence  of  any  express 
authority  given  by  the  husband  to  his  wife  to  order  the  articles 
in  question.  Under  these  circumstances,  it  was  contended  for  the 
defendant,  that,  as  the  articles  ordered  by  the  defendant's  wife  were 
excessive  in  amount,  and  as  there  was  no  evidence  of  any  express  autho- 
rity given  by  him,  the  jury  ought  not  to  infer  that  the  wife  had  any 
implied  authority  &om  her  husband  to  order  the  goods ;  and  the  direc- 
tion of  Lord  Abinger,  C.B.,  in  the  case  of  Freestone  v.  Butcher  (A),  was 
cited  to  the  learned  judge,  who  told  the  jury,  that  he  approved  of  and 
adopted  it;  and  they  thereupon  found  a  verdict  for  the  defendant. 
Afterwards,  the  plaintiff's  counsel  moved  for  a  new  trial,  on  the  ground 
of  misdirection,  contending  that  the  direction  of  the  learned  judge  had 
proceeded  upon  the  doctrine  laid  down  by  Lord  Abinger,  C.B.,  in 
JF^eettone  v.  Butcher ,  which,  it  was  submitted,  was  not  correct  in  law, 
and  could  not  be  supported.  The  learned  counsel,  further  conmienting 
on  Freestone  v.  Butcher,  proceeded  as  follows :  '^  his  Lordship  there 
says,  the  general  rule  is,  that  a  wife  cannot  bind  her  husband  by 

will  be  liable,  when  <<he  allows  the  (/)  Seaton  y,  Benedict,  5  6ing.28. 

wife  to  retain  and  enjoy"  the  arti-  (g)  Lcme  v.  IrcwfMmger,  13  Mee. 

cles.     For  this,  too,  which  seems  &  Wei.  368. 

most  reasonable,  I  see  no  authority  Qi)  9  Car.  &  P.  647. 

cited. 
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NBCEssABiiK     ^^^^  contract,  except  as  his  agent.    There  are,  however,  cases  in  which 
WHKN  HUSBAND  a  jurv  mav  infer  such  agency.    In  the  cases  of  orders  given  hy  the 

AND  WIFE  LITE         *      •'  •'  o        ^  a  ^ 

TooETH^  wife  in  those  departments  which  she  has  under  her  control,  the  jury 
may  infer  that  the  wife  was  the  agent  of  her  husband  till  the  con- 
trary appear.  So,  for  such  articles  as  are  necessary  for  the  wife,  such 
as  clothes,  if  the  order  is  given  by  the  wife,  and  she  is  living  with 
her  husband,  and  nothing  appean  to  the  contrary,  the  jury  do  right  in 
inferring  the  agency  ;  but  if  the  order  is  exoesdee  in  point  of  extenby  or 
if,  when  the  husband  has  a  small  income,  the  wife  gives  extravagant 
orders,  these  are  circumstances  from  which  a  jury  would  infer  that 
there  was  no  agency.  The  tradesman  who  supplies  the  goods  takes  the 
risk,  and  if  the  bill  is  one  of  an  extravagant  nature,  such  as  the  husband 
would  never  have  authorised,  that  would  be  aJUme  sufficient  to  repel 
the  inference  of  agency."  So  unqualified  a  doctrine  cannot  be  main- 
tained. [Parke,  B. — It  is  because  she  is  the  agent  of  her  hosband  that 
the  tradesman  ought  to  be  careful  not  to  supply  her  to  an  extravagant 
extent,  for  her  giving  orders  to  such  an  extent  would  go  to  show  she 
was  not  acting  as  the  husband's  agent,  and  to  the  extent  authorised  by 
him.]  The  case  of  Freestone  v.  Butcher  seems  to  cany  the  law  as  to 
the  husband's  exemption  from  liability  further  than  any  of  the  cases 
which  have  preceded  it.  This  is  a  case  in  which  the  husband  and  vnf» 
are  living  together,  and  it  may  fairly  be  presumed  that  he  had  seen 
these  articles  of  dress  worn  by  his  wife.  In  Montague  v.  Benedict  (»),  it 
is  said  that  "  cohabitation  is  presumptive  evidence  of  the  assent  of  the 
husband  ;  but  it  may  be  rebutted  by  contrary  evidence."  It  that  case 
there  was  evidence  to  rebut  the  presumption,  and  the  contract  was  held 
not  to  be  within  her  authority.  [Pollock  C.B. — How  can  you  distin- 
guish between  clothes  and  rings,  which  are  both  ornamental  ?  Jewellery 
may  be  just  as  fit  to  be  ordered  by  a  lady  as  lace  or  any  other  article  of 
dress.  Parke,  B. — The  only  question  is,  whether  the  extravagance  of 
the  bill  is  an  element  to  be  taken  into  consideration  by  the  jury,  in 
considering  the  question  of  the  wife's  agency.  Surely  it  is.]  It  was 
incorrect  in  the  learned  judge  to  say,  in  the  words  of  Lord  Abin- 
ger's  ruling,  that  the  extravagance  of  the  bill  ^^  would  be  tilone  suffi- 
cient to  repel  the  inference  of  agency." 

Parke,  B. — There  may  be  a  trifling  inaccuracy  in  the  report  of  the 
case  of  Freestone  Y.  Butcher,  in  stating  that  the  extravagance  of  the  bill 
would  alone  repel  the  inference  of  agency ;  that  alone,  perhaps,  would 

(0  3  Bam.  &  Cress.  635. 
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not  be  sufficient ;  but  it  may  be  repelled  by  that  and  other  circumstances     -nbcbssaries 
together.     The  law,  as  there  laid  down,  is  substantially  correct.     The  when  husband 

°  '  '  ,  .     .      -         AM>  WWB  LIVE 

whole  turns  upon  the  question  of  the  husband^s  authority  ;  and  it  is  for      toobthbb. 

the  jury  to  say  whether  the  wife  had  any  such  authority,  and  whether   

the  plaintiff^  who  supplied  her  with  these  articles,  must  not  have  known 
that  she  was  exceeding  her  husband's  authority  to  pledge  his  credit.  If 
he  had  any  doubts  upon  the  subject,  he  might  have  made  inquiries  of 
the  husband.  It  was  not  proved  that  the  husband  knew  the  articles 
had  been  ordered,  or  saw  his  wife  wearing  them. 

The  other  judges  concurred  ;  and  the  rule  was  refused. 


That  the  wife  has  a  separate  income,  that  the  invoices  ciroumBtancos 

^  negatiriag  her 

are  made  out  to  her,  that  the  plaintiff  has  drawn  bills  of  authority. 
exchange  upon  her  for  part  payment  of  the  amount  due, 
and  that  she  has  accepted  such  biUs  in  her  own  name, 
payable  at  her  own  banker's  from  her  separate  funds — all 
these  are  circumstances  which  go  to  repel  the  inference  of 
agency,  and  to  show  that  the  wife  was  not  acting  by  her 
husband's  authority  (J). 

A  man  is  liable  for  the  debts  of  a  woman  with  whom  he  caw  of  a  woman 

held  oat  as  a  wife. 

cohabits,  if  he  hold  her  out  to  the  world  as  his  wife  {k) . 
And  where  a  man  who  had  for  some  years  so  cohabited 
with  a  woman  who  had  passed  as  his  wife,  went  abroad,  it 
was  held  that  she  might  have  the  same  authority  to  bind 
him  by  her  contracts  for  necessaries  as  if  she  had  been  his 
wife.  But  that  his  executor  was  not  bound  to  pay  for  any 
goods  supplied  to  her  after  his  death;  although  before 
information  of  his  death  had  been  received  (/). 

In  all  cases  the  husband  will  be  discharged  if  it  appear  where  the  wife 

^  ,  individually  is 

that   the   goods   were  not   supplied   on   his  credit,  but  trusted. 
that    the    party  furnishing    them    trusted   to  the  wife 

if)  PreeOmt  v.  BtOcher,  9  Car.  &  246  ;  Mtmro  v.  De  Chemcmt,  4  Camp. 
Pay.  643.  215. 

(Jc)  WaUon  y.  TTirelkeld,  2  Esp.  (Z)  Bladea  v.  Free,  9  Bam.  &  Cr. 

637  ;  Bobinam  v.  Nahon,  1.  Camp.      167.     See  comment  on  this  case, 

'supra,  p.  129.  '\ . 
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NECESSARIES 

WHEN  HUSBAND 

AND  WIFE  LIVE 

TOOBTHER. 


Cii8e  of  husband 
being  in  India 
and  wife  b«re. 


Where  htubaad 
disputes  only  a 
part  of  the  de- 
mand. 


Where  he  dis* 
putes  the  whole. 


Articles  of  the 
I'eaoe. 


individually  (m).  Thus^  where  the  husband  during  a  tem- 
porary absence  made  an  allowance  to  his  wife^  he  was  held 
not  to  be  liable  for  necessaries  supplied  to  her^  the  tradesman 
having  trusted  to  payment  out  of  her  allowance  {n). 

A  military  officer  being  required  to  join  his  regiment  in 
India^  left  his  wife  in  England  and  settled  a  certain  sum 
upon  her,  which  waa  regularly  paid.  It  was  held  in  an 
action  by  a  tradesman  for  goods  that  this  was  not  to  be 
treated  as  a  case  of  separation ;  but  that  the  questions  for 
the  jury  were^  first,  whether  the  goods  supplied  were 
necessaries^  considering  the  husband^s  rank;  secondly, 
whether  the  allowance  to  the  wife  had  been  sufficient;  and 
thirdly,  whether  it  was  not  notorious  in  the  neighbour- 
hood that  the  wife  was  living  in  a  style  beyond  her 
husband's  station.  The  jury  having  found  the  first  ques- 
tion in  the  negative  and  the  others  in  the  aflSrmative,  the 
verdict  was  for  the  defendant  (o). 

If  a  husband,  sued  in  assumpsit  for  commodities  sup- 
plied to  his  wife,  means  to  defend  the  action  as  to  part 
only,  it  would  appear  that  his  proper  plea  will  be  that  he 
is  not  liable  beyond  a  certain  amoimt,  and  he  should  pay 
that  amount  into  Court  (/?). 

But  wherever  a  husband  intends  to  dispute  the  charge 
in  toto,  common  honesty  dictates  that  the  articles  unwar- 
rantably ordered  should  be  restored,  and  restored  without 
delay.  It  is,  I  presume,  because  this  is  too  obvious  to 
require  to  be  enforced,  that  I  see  it  nowhere  laid  down. 

Under  the  head  of  necessaries,  the  common  law  Courts 
include  articles  of  the  peace.  A  husband,  therefore,  is 
liable  to  an  attorney,  who  acts  for  his  wife  in  exhibiting 


(m)  Metcalfe  v.  Skaw,  3  Camp.  22; 
BenOey  v.  Griffin,  5  Taunt.  366. 

(n)  mU  V.  Brien,  4  Bam.  &  Aid. 
252 ;  MoTUague  v.  Benedict^  3  Barn. 
&  Cr.  631 


(o)  Dewim  v.  Sarjecmt,  6  Gar.  & 
Pay.  419. 

(p)  Emmet  v.  Norton,  8  Car.  & 
Pay.  606. 
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WHEN  HUSBAND 

AND  WIFE  LIVE 

TOOETHBB. 


such  articles  against  him  {q).  But  the  proceeding  must  necessa&ies 
be  a  proper  one^  and  called  for  under  the  circumstances. 
Such  a  case  is  hardly  to  be  resolved  upon  any  principle  of 
agency;  for  the  husband  cannot  be  supposed  to  give  a 
commission  to  his  wife  to  file  articles  of  the  peace  against 
himself;  but  a  higher  power^  the  law^  authorises  her  to  do 
the  needful  for  her  own  protection^  and  to  this  limited 
extent  to  bind  her  husband  without  his  sanction.  Accord- 
ingly, were  she  to  go  the  fiirther  length  of  actually 
indicting  her  husband,  the  rule  would  be  different ;  for  it 
is  impossible  to  say  that  a  prosecution  of  the  husband  is  a 
necessary  for  the  wife,  within  the  rule  on  this  subject. 
Thus,  per  Patteson,  J. — "  It  cannot  be  maintained  that  an 
indictment  against  the  husband  for  assaulting  his  wife  is  a 
necessary '^  (r). 

( j)  Sh&pherd  v.  Mackovl,  3  Camp,  an  attorney,  who,  having  sued  the 

326.  husband  for  the  costs,  it  was  held 

(r)  QrindeU  v.  Chdmond,  5  Ad.  &  that  the  Court  would  not  inq^uire 
EL  755.  Articles  of  the  peace  gene-  whether  the  wife  could  have  paid 
rally  assume  husband  and  wife  to  be  him  out  of  her  maintenance ;  Lord 
living  together,  (see  ffead  v.  Head,  Denman  observing,  "she  has  her 
tupra,  p.  110),  and  have  therefore  maintenance  for  other  purposes." 
been  touched  upon  in  this,  rather  As  to  articles  of  the  peace  between 
than  in  the  next,  section.  See,  how-  married  parties  in  chancery,  see 
ever,  Tu/mer  v.  Eoohes,  10  Ad.  &  Lord  Campbell's  Lives  of  the  Chan- 
El.  47,  where  a  wife  living  apart  cellors,  vol.  1.  p.  13.  This  remedy 
from  her  husband  was  obliged  to  is  not  yet  obsolete  in  chancery.  The 
exhibit  articles  of  the  peace  agamst  last  instance  was,  I  think,  in  1842. 
him,  and  for  that  purpose  employed 
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Wife  prim&  fode 
wlthoot  anfthoiity. 


The  separation 
mnBt  be  jootified. 


SECTION  IIL 

WIFE'S  AUTHORITY   TO   BIND  HER  HUSBAND  WHEN 

LIVING  APART  FROM  HIM. 


1.  Wife  primd  facie   without 
cmthorUy    ....  138 

2.  The  aeparation  mutt  be  justi- 
fied         138 

3.  ffow  separation  ma/y  "bejusti- 
fUd 140 

4.  Hu^nd^s  request  that  the 
wife  wiU  retun^  to  hdm        .  141 

5.  When  such  request  wiU  de- 
termine his  licSnlity    .        .141 

6.  WJtere  htuhand  allows  her  a 
sufficievU  maintenance     .    .  141 

7.  J^ect  of  a  notice  to  tradesmen  142 


8.  When  wife  is  separately  pro- 
vided for   ....  142 

9.  When  a  suit  hy  her  against 
him  in  the  Ecclesiastical 
Court  is  pending    .        .    .  143 

10.  When  alimony  is  awarded 

to  her         ....  143 

11.  When  he  fails  to  pay  alimony  143 

12.  When  wife  commits  aduUery  143 

13.  When  hushamd  forgioes  her ,  144 

14.  Whether  when  the  h/usbamd 
is  discharged  she   becomes 


liaible 


144 


From  the  last  sectioii  it  has  been  collected  that  when 
the  wife  resides  with  her  husband^  and  when  the  act  done 
by  her  is  in  the  ordinary  conrse  of  domestic  administration^ 
her  authority  to  bind  him  will,  prim&  facie,  be  presumed. 
That  is  to  say,  will  be  inferred ; — subject  to  be  rebutted  by 
contrary  evidence.  But  when  the  wife  is  living  apart  from 
her  husband,  the  presumption  changes  sides,  and  the  onus 
probandi  is  thrown  on  the  party  alleging  the  authority ; 
for  the  law  casts  upon  married  persons  the  duty  of  coha- 
bitation; and  a  husband  is  not  bound  to  support  a  wife 
who,  without  just  cause,  refuses  to  cohabit  with  him  (a). 
Primft  facie  therefore  a  woman  living  apart  from  her 
husband  has  no  authority  to  bind  him. 

In  order  to  fasten  liability  upon  the  husband,  therefore, 
the  separation  must  be  justified.  Thus  it  is  laid  down 
with  great  emphasis  by  Lord  Tenterden,  that  ''when  the  wife 


(a)  Etherington  v.  Parrott,  2  Lord  Raym.  1006. 


WHEN  HUSBAND 

AND  WIFB  LIVE 

APABT. 
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is  liying  apart  from  the  husband^  there  is  no  presumption  nbcbbsabieb 
that  she  has  authority  to  bind  even  for  necessaries  suit- 
able to  her  degree.  It  is  for  the  plaintiff  to  show  that 
under  the  circumstances  of  the  separation^  or  from  the 
conduct  of  the  husband^  she  ha3  such  authority.  The 
mischief  of  allowing  the  ordering  of  goods  by  a  married 
woman  living  apart  from  her  husband  to  be  prim&  fade 
evidence^  so  as  to  charge  him  for  them^  would  be  incalcu- 
lable '^  (i).  Hence  his  Lordship  concludes  that  ''it  is  for  the 
plaintiff  to  show  that  she  (the  wife^  when  absent  from  her 
husband)  was  absent  from  some  cause  which  would  justify 
her  absence  '^  (c) .  In  Clifford  v.  Laton,  the  same  great  judge 
put  the  thing  in  this  form :  ''  When  a  wife  lives  with  her 
husband^  he  may  in  general  be  taken  to  be  conusant  of  her 
contracts.  But  when  they  are  living  separate^  it  is  for  the 
party  seeking  to  charge  the  husband  to  make  out  the  proof 
that  he  is  liable.  If  a  shop-keeper  will  sell  goods  to  every 
one  who  comes,  he  must  take  his  chance  of  being  paid.  It 
lies  on  him  to  make  out  by  full  proof  his  claim  against  any 
the  other  parson  "  {d).  And  again^  in  the  same  case 
(though  given  by  different  reporters)  the  Chief  Justice, 
following  out  the  principle  to  its  legitimate  results,  arrives 
at  this  practical  deduction,  namely,  that  it  is  "  the  duty 
of  tradesmen  to  inquire  into  the  circumstances  of  the  sepa- 
ration, before  they  part  with  their  goods ;  the  onus  lying 
on  them  to  prove  that  the  circumstances  are  such  as  will 
entitle  them  to  recover  against  the  husband ''(«). 

The  general  presumption,  therefore,  against  the  wife's 
fkuthority,  it  will  be  the  first  task  of  every  plaintiff  suing 
a  husband,  under  such  circumstances,  to  displace;  which 

(b)  Mairvwarmg  ▼.  Ledie,  1  Mood.  (c)  Mainwaring  y.  Ledie^  2  Car. 

&  Malk.   18,  and    see  Starkie  on  &  Pay.  507. 

Evidence,  part  4,  692  ;  Selw.  N.  P.  {d)  Clifford  v.  Laton,  Moody  and 

Bar.  &  Fern.  1 ;  Montague  v.  Bene-  Malk.  101. 

di4A,  3  Bam.  &  Cr.  631.  {e)  3  Car.  &  Pay.  16. 
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How  Mparation 
may  be  juBtifled. 


NECEssAiuEs     hc  may  do  by  showing  that  the  wife's   separation  has 

WHEN  HUSBAND  .  „  if      ij.  i  -^  /  ^\ 

AND  wiFK  LITE  anson  from  no  fault  on  her  part  (/). 

In  the  first  place^  she  may  have  been  deserted  by  her 
husband.  Such  a  case  speaks  for  itself^  and  requires  no 
commentary. 

Secondly^  her  husband  may  have  turned  her  out  of 
doors^  in  which  case  she  goes  forth  to  the  world  with  an 
implied  credit  for  necessaries  {ff). 

Thirdly^  her  husband's  misconduct  may  have  compelled 
her  to  leave  him.  Thus^  if  a  wife  quit  her  husband's 
house  under  a  reasonable  apprehension  of  personal  violence^ 
that  will  be  equivalent  to  his  turning  her  out  of  doors.  K 
she  quit  because  her  husband  has  brought  a  common 
woman  to  reside  in  it^  that  is  also  a  sufficient  reason  for 
her  going ;  and  it  is  no  defence  to  an  action  for  necessaries 
supplied  to  her  under  such  circumstances,  that  she  has 
committed  adultery  previously  to  the  credit  being  given^ 
if  the  husband  did  not  know  of  it  till  c^er,  nor  that  after 
the  credit  she  obtained  a  decree  for  alimony,  which  alimony 
was  to  relate  back  to  a  period  before  the  credit  (A). 

Fourthly,  the  separation  may  have  been  by  mutual  con- 
sent ;  in  which  case  the  husband's  obligation  to  maintain 
the  wife  continues,  since  he  cannot  complain  of  her  for 
leaving  him  when  she  does  so  with  his  own  approbation  (i). 
What  would  be  the  consequence  of  the  husband's  requiring 
her  to  come  back,  and  of  her  refiisal  to  do  so,  after  a  sepa- 
ration by  mutual  consent,  and  without  delinquency  on 
her  part,  the  cases  do  not  enable  me  to  say,  and  it  would 
be  perhaps  not  very  easy  to  determine. 


(/)  I  state  the  proposition  in  this 
fonn  ftdvisedly,  because  whatever 
logicians  may  say,  it  is  the  constant 
practice  to  prove  negatives  in  C!ourts 
of  Justice. 

(  g)  Hunt  V.  Ik  BlaquierCf  5  Bing. 
557. 


(A)  HouUsUm  v.  Smithy  2  Car.  & 
Pay.  22,  where  the  case  of  Bor- 
wood  V.  H^ety  3  Taunt.  421,  was 
repudiated. 

(t)  Dixon  V.  HofrreUy  8  Car.  & 
Pay.  717. 
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Where,  however,  a  wife  has  left  her  husband,  not  by     nbcessaeies 
mutual  consent,  but  upon  grounds  sufficient  to  justify  her  ^^^''^"^^^^^ 


AND  WIFE  LIVE 
APART. 


doing  so,  a  simple  request  on  his  part  that  she  will  return  

to  him  does  not  of  itself  determine  his  liability  for  neces-  Husbimd'sre- 

•'  quest  that  she 

saries  supplied  to  her  during  the  separation  (A:).    And  it  is  ^^'e*^*™- 
clear  that  if  he  only  offers  to  take  her  back  upon  condi- 
tions which  are  improper,  his  liability  continues  {I). 

Under  what  circumstances  a  husband  may  require  his  whensnch^.- 

quest  will  deter- 

wife's  return,  and  when  her  refusal  will  put  an  end  to  his  mine  husband's 

'  *  liability. 

Uabmty,  are  points  thus  handled  by  Mr.  Baron  Garrow  in 
Reed  v.  Moore  (m) — 

"If  a  hnsband  drives  his  wife  from  him  by  his  misconduct,  and 
sends  her  forth  with  an  implied  credit  arising  from  their  relative  situa- 
tion, it  is  his  duty  hy  some  positive  act  to  determine  that  liability.  If 
his  wife  subsequently  returns,  his  liability  is  at  an  end.  But  in  default 
of  any  amicable  arrangement,  he  must  go  to  the  Spiritual  Court,  and 
there  obtain  a  decree  for  the  purpose.  And  until  some  such  unequi- 
vocal act  is  done,  a  person  making  a  claim  in  a  Court  of  Law  for  neces- 
saries supplied  to  the  wife,  is  entitled  to  recover  against  the  husband." 

Supposing,  then,  that  the  primi  facie  presumption  nega- 
tiving the  wife's  authority  has  been  got  over  by  evidence 
showing  that  the  separation  has  not  been  occasioned  by 
the  wife's  default;  the  general  rules  respecting  charges 
made  for  articles  supplied  to  her  will,  I  apprehend,  be 
substantially  thie  same  as  if  she  were  not  living  separate. 
That  is  to  say,  the  furnishings  must  truly  be  necessaries, 
within  the  meaning  of  the  term,  as  explained  by  the 
decisions  (n). 

Where  a  husband  living  apart  from  his  wife  allows  her  where  husband 

allows  her  a  suf- 

enoueh  for  her  maintenance,  he  is  not  liable  for  necessaries  flcient  mainte- 


nance. 


(jfc)  JSmery  v.  Efnery,  1  You.   &  (to)  6  Carr.  &  Pay.  200. 

Jer.  601.  (n)  Emmett  v.  Norton,  8  Car.  & 

(0  Reed  V.  Mowe,  5  Car.  &  Pay.  Pay.  506. 
200. 
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Effect  of  a  notice 
to  tradesmen. 


When  wife  is 
separately  pro- 
vided for. 


1*Vtv. 


supplied  to  her^  and  notice  to  the  tradesmen  of  that  allow- 
ance is  unnecessary^  because  if  they  inquire  into  the  cir- 
cumstances of  her  separation^  they  will  find  that  she  is  not 
in  a  situation  to  charge  her  husband;  and  if  they  do  not 
choose  to  inquire,  they  trust  her  at  their  peril  (o). 

A  mere  notice  by  the  husband  that  he  will  not  pay  for 
goods  supplied  to  his  wife  will  avail  nothing,  if  under  the 
circumstances  of  the  separation  he  is  liable  {p).  Accord- 
ingly, the  common  practice  of  advertising  in  the  newspapers, 
resorted  to  by  husbands  with  the  view  of  evading  liability 
for  the  acts  of  their  wives,  is  of  but  questionable,  if  indeed 
it  be  of  any,  efficacy. 

But  if  while  husband  and  wife  are  separate,  they  both 
deal  with  the  same  tradesman,  and  he  specially  agree  with 
the  husband  not  to  charge  him  for  goods  to  be  suppHed  to 
the  wife,  he  will  be  boimd  by  such  special  agreement,  and 
cannot  afterwards  come  upon  the  husband  {q). 

In  Clifford  v.  Laton  (r)  the  husband  and  wife  had  lived 
separate  for  many  years.  After  the  separation,  the  wife's 
father  died,  leaving  her  a  provision  of  £200  a  year,  secured 
to  her  separate  use,  which  was  regularly  paid  to  her. 
Upon  this,  the  husband  withdrew  an  allowance  he  had 
made  her,  and  she  had  nothing  to  maintain  her  but  her 
father's  bequest.  No  evidence  was  given  of  the  cause  or 
circumstances  of  the  separation.  Lord  Tenterden  told 
the  jury  that  they  might  therefore  assume  that  the  parties 
''lived  separate  by  consent.  Still  if  she  had  no  sufficient 
maintenance,  her  husband  would  be  liable  for  her  reason- 
able debts.  The  question,  therefore,  was,  whether  she  was 
reasonably  provided  for,  considering  the  husband's  circum- 


(o)  Mizm  V.  Pick^  3  Mees.  &  Wei. 
487;  Emmett  v.  Norton^  8  Car.  & 
Pay.  506  ;  Hindley  v.  MarqaeM  of 
Westmeaih,  6  Barn  &  Cres.  200. 


(p)  Dixon  V.  EarreUy  8  Car.  & 
Pay.  717. 
(j)  Dixon  V.  HarreUy  ubi  supra, 
(r)  Moo.  &  Malk.  101. 
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stances^  by  her  father's  bequest  only.    If  she  were^  the    nbcbsbabtbb 
husband  could  not  in  reason^  and  if  he  could  not  in  reason  ^,^  ^^^  uyb 
he  cotdd  not  in  law,  be  called  on  to  make  any  further  pro-        ^^^"r- 
vision  for  her." 

A  husband  is  Uable  for  necessaries  provided  for  his  wife  wh^namtby 

her  against  htm 

pending  a  suit  by  her  in  the  Ecclesiastical  Court,  and  ^^coratUT^- 
before  alimony  decreed;   although  a  decree  afterwards  *"*• 
made  had  directed  the  alimony  to  be  paid  from  a  date 
previous  to  the  time  when  the  necessaries  were  provided 
for  the  wife  {s). 

A  wife  having  sued  her  husband  in  the  Consistory  when  alimony  is 
Court,  obtained  a  decree  against  him  for  alimony.  He 
removed  the  cause  into  the  Arches  Court.  The  decree 
then  became  in  law  inoperative,  but  the  husband  continued 
making  the  payments  under  it ;  and  it  was  proved  that  if 
he  had  omitted  doing  so,  a  new  decree  could,  by  a  short 
process,  have  been  obtained  from  the  Arches  Court.  It 
was  held  that  the  husband  was  not  liable  in  an  action  for 
payment  of  necessaries  furnished  to  the  wife  while  the 
above  payments  were  going  on  (/). 

A  divorce  a  mensli  et  thoro  by  the  Court  Spiritual  does  when  he  fails  to 

,.      T  ,  .  .   ,        ,      .  rn  pay  the  alimony. 

not  displace  the  matnmomal  relation;  nor  per  se,  anect 
the  pecuniary  liabilities  which  are  incident  to  the  marriage 
state.  Thus,  if  a  wife  obtain  a  sentence  of  divorce  a 
mensft  et  thoro  against  her  husband  for  adultery  on  his 
part,  with  a  decree  for  alimony,  he  will,  if  he  fail  duly  to 
pay  the  alimony,  be  liable  for  necessaries  supplied  to  the 
wife  (tt). 

Finally,  the  wife's  adultery  puts  an  end  to  her  authority,  when  wifecom- 
under  any  circumstances,  to  bind  her  injured  spouse  {v), 

(s)  5  Bam.  &  Cres.  376.  MtmhaU  v.  BaUony  8  Term.  Rep. 

(0  WiUon  V.  8mUk,  1  Bam.  &  645. 
AcL  801.  (v)  Morris  v.  Martm^  1  Str.  647  ; 

(«)  Hwnt  V.  De  Blaquierey  6  Bing.  Manwaring  v.  Sandtf  2  Str.   707  ; 

660  ;  see  further  the  great  case  of  Emmett  v.  Norton,  8  Car.  &  Pay.  606. 
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discharged  she 
becomes  liable. 


If,  however,  he  be  weak  enough  to  forgive  her,  he 
becomes  again  liable  (t^). 

How  far,  when  the  husband  is  discharged  by  the  wife^s 
delinquency,  she  herself  can  contract  liability  in  her  own 
person  is  a  point  as  to  which  light  may  be  had  by  consulting 
the  learned  determination  of  Lord  Kenyon  in  the  great 
case  of  Marshall  v.  Ration  {x), 

Mr.  Justice  Buller  appears  to  have  been  of  opinion  that 
as  soon  as  the  husband  was  released,  the  wife  acquired  a 
capacity  of  binding  herself  [y) ;  which  seems  a  reasonable 
inference. 


(w)  Ha/rria  v.  Morris,  4  Esp.  41 ; 
see  also  Norton  v.  Fastm^  1  Bos.  & 
PuL  226. 


{x)  8  Term.  Rep.  547. 
(y)  Cox  V.  Kitchen,  1  Bos.  &.  Pul. 
.S39. 


CHAPTER  V. 

RIGHTS  ARISING  FROM  THE  DISSOLUTION 
OP  THE  MARRIAGE  BY  THE  HUSBAND'S 
DEATH. 


SECTION  I. 
HUSBAND'S  PERSONALTY—RIGHTS  OF  RELICT.  relict's 

RIGHTS. 


1.  Widow  ffenerdUy  teUcUd  to 
cidmimtter  ....  145 

2.  Ser  digtr^mUve  share  wJien 
^lere  is  a  child        ,        .    .  145 


S.  When  there  ia  no  child     .    .  146 

4.  When  there  wrt  no  ne«<  of 
hin 146 


The  dissolution  of  the  marriage  may  be  by  the  death  of 
the  husband;  or  by  the  death  of  the  wife;  or  by  parlia- 
mentary divorce.  Each^  therefore^  of  these  contingendes 
we  will  consider  in  their  order. 

And^  firsts  supposing  the  dissolution  of  the  marriage  to  widow  gmetany 

selected  to  adnif- 

be  occasioned  by  the  death  of  the  husband^  and  assuming  n^Bter. 
the  operation  of  general  rules  (in  other  words^  assuming 
that  the  husband  dies  intestate^  leaving  the  distribution  of 
his  effects  to  the  government  of  the  law),  the  widow^  as 
lawAil  relict  of  the  deceased^  is  usually^  unless  she  renounce, 
appointed  his  sole  administratrix.  But  the  Ordinary  may 
grant  the  administration  either  to  her  alone,  or  to  the  next 
of  kin,  or  to  both  together,  at  his  discretion  {a). 

When  the  husband  dies  intestate,  leaving  a  widow  and  Her  diBtribntiTe 

share  when  there 

child,  or  children,  or  representatives  by  direct   descent  faachiw. 

(a)  Salk.   36;   11  Yin.  Abr.  92;  Stra.  552;  Lovelas.  3. 

L 
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When  there  is  no 
chUd. 


When  there  are 
no  next  of  kin. 


of  such  child  or  children,  his  widow,  by  the  Statute  of 
Distributions,  is  entitled  to  one-third  of  his  personal 
estate  {b). 

The  phrase,  "Thirds  of  personal  estate  at  common  law," 
though  constantly  occurring  in  legal  arguments,  judgments, 
pleadings,  deeds,  and  formal  documents,  seems  void  of 
meaning.  There  is  now  no  distribution  of  intestates' 
personal  estates  by  the  common  law;  and  the  phrase  is 
still  more  incorrect  if  used  to  express  the  interest  which 
the  widow  takes  under  the  statute  (c). 

When  the  husband  dies  intestate,  leaving  a  widow  only, 
such  widow  is,  by  the  statute,  entitled  to  a  moiety  or  half 
of  his  personal  estate. 

When  the  husband  dies  intestate,  leaving  a  widow,  but 
(as  in  the  case  of  a  bastard)  no  next  of  kin,  the  widow  is 
not  entitled  to  the  whole  of  his  personal  estate ;  but  one 
moiety  or  Aa(/*  belongs  to  her,  and  the  other  moiety  or  half 
goes  to  the  crown  {d). 


(h)  22  &  23  ChaB.  2,  stat.  2,  e.  10, 
8.  6  ;  2  Black.  Com.  515,  516. 

(c)  Ou/rley  v.  Owley,  8  Cla.  &  Fin. 
741.  In  this  case  Lord  Cottenham 
asked  ^  What  is  ^e  correet  meaning 
of  the  expression,  Thirds  of  personal 
estate  at  common  law  V*    To  which 


Mr.  Pemberton  Leigh  answered,  ^  It 
has  no  meaning.  And  it  does  not 
correctly  express  the  interest  the 
widow  would  take  under  the  Statute 
of  Distributions." 
((Q  Gave  ▼.  Boberts,  8  Sim.  214. 
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THE  WIDOW'S  PARAPHERNALIA. 
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money  raised  out  of  her  h^is- 
band's  personal  estate    .         .149 

9,  BtU  creditors  mmst  first  be 
satisfied      ....  149 

10.  Her  right,  however,  superior 
tothatofcmylegaitee  .        .  149 

1 1.  MarshaUing  of  assets  in  her 
favour        ....  149 

\%  If  not  claimed  by  herself, 
parapherrutUa  cam/not  be 
claimed  by  her  executor  or 
administrator     .        .        .  150 

1 3.  Distinction  where  the  articles 
wei'e  given  by  a  husba/nd  a/nd 
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the  English  separate  estate  .  152 


PAEAPHER- 
NALIA. 


On  the  death  of  the  husband,  his  widow  may  claim  ArtideAofap- 

^  •^  paiel,  and  per- 

paraphemalia;  that  is  to  say,  such  articles  of  personal  SdioSeSSce. 

apparel,  personal  ornament,  and  personal  convenience, 

suitable  to  her  rank  and  degree,  as  she  continued  to  use 

during  the  marriage.     These  she  may  retain  against  all 

the  world,  except  creditors  when  there  is  a  deficiency  of 

assets  (a).     And,  even  then,  her  necessary  clothing  is  euumto^iieces-^^ 

protected;  for,  in  the  words  of  an  ancient  judicial  resolution,  SiS^."** 

^'  She  ought  not  to  be  naked,  or  exposed  to  shame  and 

cold^^  (4). 


(a)  2  Black.  Com.  436 ;  Tippvng 
V.  Tipping,  1  P.  Wms.  730. 

(6)  1  RoUe,  911,  L.  55.  If  the 
husband  deliver  cloth  to  his  wife 
for  her  apparel,  and  die  before  it 
be  made  up,  she  shall  haye  the  doth. 


1  Rolle,  911,  L.  35;  Com.  Dig. 
Baron  and  Femmej  Paraphernalia. 
A  ^necessary  bed  "  is  an  article  of 
paraphernalia.  SeeRolle&  Comyn*s 
Dig.  ubi  sup.  cit. 
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RIGHTS    ARISING   FROM    THE    DISSOLUTION    OF 


PARAPHER- 
NALIA. 

HoBlNUid  can  sell 
or  give  away  para- 
phernalia, but 
cannot  beqoeaUi 
tb«in. 


Husband's  pos- 
session of  orna- 
ments iaunaterial> 
if  the  wife  had 
worn  them  on 
proper  occasions. 

Value  Immaterial 
so  long  as  suit- 
able. 


Widow  cannot 
daim  heir-looms. 


Neither  can  the  husband  by  his  will  bequeath  para- 
phernalia; though  it  appears  he  has  the  power,  (if  unkindly 
inclined  to  exert  it),  to  sell  them,  or  give  them  away  (c). 
They  are  therefore  not  to  be  considered  as  belonging  to 
the  wife  during  the  marriage  for  her  separate  use  (rf).  For 
her  right  of  property  in  them  does  not  arise  till  she 
becomes  a  widow ;  but  vests  in  her  immediately  on  the 
death  of  her  husband  {e). 

As  to  personal  ornaments,  the  husband^s  possession  of 
them  makes  no  difference,  provided  the  wife  wore  them 
at  intervals.  And  it  is  enough  that  she  so  used  them  (/) 
on  birthdays  and  public  occasions  {g).  Nor  is  the  ques- 
tion of  value  in  this  respect  material,  so  long  as  the 
articles  are  suitable  to  her  degree  {h). 

But  the  widow  cannot  claim,  as  paraphernal,  articles 
which  are  in  fact  family  heir-looms  (i). 


(c)  2  Black.  Com.  436;  Noy*s 
Max.  c.  49. 

(d)  Or€th4»my.L(mcU)nderry,3Aik. 
393. 

(e)  Cro.  Cap.  344  ;  Com.  Dig. 
Bar.  and  Fern.,  Paraph. 

(/)  Nwrtkey  v.  Northey,  2  Atk.  77. 

(g)  OtrJiamy, Londonderry,  d Atk, 
393. 

<^)  Cro.  Car.  343;  1  RoUe,  911, 
1.  45;  Com.  Dig.  Bar.  and  Fern. 
Paraph. ;  Toller's  Executors,  3rd  ed. 
p.  230,  where  he  says,  ^The  value 
makes  no  difference  in  the  Court  of 
Chancery.'*  If  so,  the  articles  need 
not  be  suitable  to  the  widow's  degree. 
See  2  Atk.  77. 

(i)  CcUmady  Y.  ^Imady,  11  Yin. 
Abr.  181,  21  ;  2  Atk.  124.  In  this 
case,  a  husband  having  a  crocheat 
of  diamonds  which  had  belonged  to 
his  first  wife,  devised -^t  to,  his  eldest 
son,  directing  also  that  ii  should  go 


in  succession  to  the  heir  of  his  family 
as  an  heir-loom.  He  afterwards  mar- 
ried a  second  time,  and  converted  the 
crocheat  into  a  necklace,  adding  to  it 
8everal  new  diamondSf  the  value  of. 
which  was  greater  than  the  original 
value  of  the  crocheat.  Upon  his 
death,  the  eldest  son  claimed  the 
article  by  force  of  the  will.  But  the 
second  wife  insisted  on  retaining  it  as 
part  of  her  paraphernalia.  The  Lord 
Chancellor  Macclesfield  doubted  at 
first  whethertnmingthecrocheatinto 
a  necklace,  adding  new  diamonds  to  it, 
and  permitting  the  wife  to  wear  it, 
did  not  amount  to  a  revocation  of  the 
bequest  to  the  heir.  But  he  after- 
wards ordered  the  Master  to  examine 
and  separate  the  old  from  the  new 
diamonds,  and  decreed  the  former 
only  to  the  ^ir,  leaving  the  widow  to 
enjoy  the  new  diamonds. 
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If  a  husband  pawn  his  wife's  paraphernalia  as  a  collateral     pakapher- 
security  for  money  borrowed,  and  gives  power  to  the  lender 


NALIA. 


to  sell  for  a  sum  certain,  during  his  absence,  this  will  not  a  pledge  by  h«r 

husband  of  her 

be  deemed  an  absolute  alienation,  but  shaU  stand  as  a  p«»pheniaiia. 
pledge  redeemable  by  the  widow ;  and  if  the  husband  have 
left  sufficient  to  redeem  (after  payment  of  all  his  debts),  she  And  mayha^tha 
is  entitled  to  have  the  redemption  money  raised  out  of  his  money  raised  oat 

of  her  husband's 

personal  estate  (^).     But  she  shall  have  no  merely  ormi-  pcwonai  estate. 
mental  paraphernalia  where  there  are  not  assets  for  the 
payment  of  debts  {k).    And  if  simple  contract  creditors 
are  not  satisfied  out  of  the  personal  estate,  or,  by  standing  BntenditorB 

.  nmst  first  be 

m  the  place  of  specialty  creditors,  out  of  the  real  estate,  ««««•<>• 
the  paraphernalia  shall  be  applied  to  make  good  the  defi- 
ciency (/).  And  this  even  although  they  were  presents 
made  to  the  wife  by  the  husband  before  marriage  (m), 
and  although  contingent  assets  should  afterwards  fall 
in  («). 

But  this  wiD  not  apply  to  legatees :  for  their  claims  are  Herrigbtsuperior 

'■'■   "  <^  ^  to  that  of  any 

merely  voluntary ;  and,  as  observed  by  Lord  Chancellor  !««»*««• 
Macclesfield  in  Ttpping  v.  Tipping  (o),  ''Bona  paraphernalia 
are  Hable  to  creditors  only'';  a  position  which  accords 
with  Lord  Hardwicke's  doctrine  in  Graham  v.  London^ 
derry  {p),  where  he  held  that  the  widow's  right  to  para- 
phernalia is  superior  to  that  of  any  legatee,  whether 
general  or  specific. 

If  the  husband  die  indebted,  and  the  widow's  para-  Marsbamng  of 

assets  in  her 

phemalia  are  taken  by  his  specialty  creditors  in  satisfaction  ^▼o^- 
of  their   demands,   she  will  be   allowed^  in  equity,  to 

(i)  (?raAamy.X(m(2on<2err^,3AtI(.  (0  Snelson  v.  Oorbetf  3  Atk.  369 

893.  (m)  2  Atk.  104. 

(k)  Cro.  Car.  346 ;  1  RoUe,  911,  (»)  2  P.  WUliams.  80. 

L.  50,  35 ;  Com.  Dig.  Bar.  and  Fern.  (o)   1  P.  Williains,  729  ;  and  see 

Paraph. ;  Mdout  v.  Earl  of  Plymouth,  3  Atk.  395. 

2  Atk.  104.  (jp)  3  Atk.  395. 
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PARAPHEA- 
NALTA. 


If  not  claimed  by 
herself » parapher- 
nalia cannot  be 
demanded  by  her 
executor  or  ad- 
mimstrator. 


Distinction  where 
they  are  given  by 
a  husband,  and 
whereby  a  third 
person. 


stand  in  their  place  to  reimburse  herself  out  of  the  real 
estate  in  possession  of  the  heir  (9). 

With  respect  to  the  widow's  claim  as  against  a  devisee, 
Mr.  Jacob  has  a  note  in  his  edition  of  Roper  (r),  dis- 
tinguishing the  case  where  the  devised  estate  is  sub- 
jected to  a  charge  or  trust  for  the  payment  of  debts, 
from  the  case  where  the  devised  estate  is  not  so  subjected. 
In  the  former  case  he  holds  the  widow  entitled  to  have 
the  assets  marshalled  as  i^ainst  the  devisee;  but  not>^ 
the  latter  case. 

Paraphernalia  would  appear  to  be  in  so  far  personal 
to  the  widow,  that,  if  she  do  not  herself  claim  them  in 
her  lifetime,  they  cannot  after  her  death  be  demanded 
by  her  executor  or  administrator.  Accordingly,  if  the 
husband  should  bequeath  them  to  her  for  life  and  then 
over,  and  she  should  make  no  election  to  have  them  qua 
bona  paraphernalia,  her  representative,  after  her  decease, 
would  be  excluded.  («). 

"  There  is,''  says  a  judicious  writer  {t),  "  a  distinction 
upon  this  subject  of  paraphernalia,  which  is  entitled  to 
consideration.  Where  the  husband,  either  before  or  after 
marriage,  gives  to  his  wife  articles  of  a  paraphernal 
nature,  they  are  not  treated  as  absolute  gifts  to  her 
as  her  own  separate  property  (««).  But  if  the  like 
articles  were  bestowed  upon  her  by  a  father,  or  by  a 
relative,  or  even  by  a  stranger,  before  or  after  marriage, 
they  would  be  deemed  absolute  gifts  to  her  separate  use ; 
and  then,  if  received  with  consent  of  the  husband,  he 


(q)  SMhon  V.  Chrhety  3  Atk.  370  ; 
Tippmg  v.  Tijipmg,  1  P.  WiUiamB, 
722 ;  Aldrick  v.  Cooper^  8  Ves.  897 ; 
2  Rop.  144. 

(r)  2  Rop.  145. 

(«)  2  Vera.  246.   Com.  Bar.  and 


Fern.  Paraph. 

(t)  Story,  Eq.  Jurifiprudence,  vol. 
2,  p.  555. 

{u)  QrtJkam.  v.  Londonderrpf  3'Atk. 
393.  Midowi  v.  Earl  of  PlymmUh, 
2  Atk.  104. 
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could  not^  nor  could  his  creditors^  dispose  of  them  any  paiuphbr- 

more  tham  they  could  of  any  other  property  received  and  ^^^^' 
held  to  her  separate  use  {v). 

We  have  borrowed  the  word  paraphernalia  from  the  origin  of  the  term 

Paraphernalia. 

Civilians^  who  themselves  derived  it  from  the  Greeks.  Its 
meaning  with  us^  however^  is  very  different  from  its  more 
ancient  signification.  To  understand  this  we  must  re- 
member that^  by  the  Roman  law^  the  wife  was  not  in 
viri  potestate;  and  nothing  passed  to  the  husband  by  the 
marriage  but  the  Dos  or  Dowry.  The  residue  of  the 
wife's  property  continued  separate  property,  over  which 
she  exercised  an  independent  dominion  non  obstante  matri- 
mofdo.  This  separate  property  was  called  her  paraphema 
or  pectdium.  It  was  not  confined,  as  with  us,  to  personal 
necessaries  or  ornaments.  It  might  consist  of  land,  or  of 
moveables,  of  any  description  or  amount.  How  entirely  it 
was  excluded  from  the  husband's  power  appears  by  the 
following  mandate  of  the  Boman  code: — "  Decemimus  ut 
vir,  in  his  rebus  quas  extra  dotem  mulier  habet,  nullam 
habeat  communionem,  uxore  prohibente,  nee  aUquam  ei 
necessitatem  imponat.  Quamvis  enim  bonum  erat  mu- 
lierem,  quse  seipsam  marito  committit,  res  etiam  ejusdem 
pari  arbitrio  gubemari, — attamen  nullo  modo,  muliere  pro- 
hibente, virum  in  paraphemis  se  volumus  immiscere''  {to). 
Blackstone  says  the  term  signified  "  something  over  and 
above  her  dower"  (a?),  as  if  she  were  to  gain  something  in 
addition  to  her  dower  out  of  her  husband's  estate  at  his 


(v)  Qrahamy,  Londonderry^  3  Atk. 
393  ;  2  Rop.  143. 

(to)  Cod.  V.  14. 8. 

(x)  Blackstone  uses  the  word 
'<  Dower"  in  the  legal  sense,  not  the 
popular  ;  as  appears  very  plainly  by 
his  context  The  Latin  Dos  is  trans- 
lated not  by  Dower,  but  by  Dowry  ; 


things  not  only  different  firom,  but 
opposite  to  each  other.  What  we 
call  Dower  was  unknown  to  the 
KonutfiB.  1  Cruise's  Dig.  128.  See 
Glanyil]e,lib.  7.  c.  1^  where  he  says, 
'<  Secundum  Leges  Romanas  proprie 
appellatur  Dos  id  quod  cum  muliere 
datur  viro." 
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PABAPHEB- 

IfALIA. 


ThaRoDuunpan- 
phernaliA  resem- 
bled the  EngUfih 
Bepanto  estate. 


death ;  whereas  it  really  meant  something  of  her  own, 
not  surrendered  by  her  at  her  marriage;  something 
reserved  and  kept  back  from  the  Dos,  or  fortune,  which 
she  brought  her  husband  (y).  Moreover,  it  belonged  to 
her  as  her  absolute  separate  property  during  andthroughoiui 
the  marriage.  Whereas  the  wife  in  England  does  not 
become  entitled  to  her  paraphernalia  till  the  husband 
dies;  and  although  he  cannot  bequeath  them,  he  may  seU 
them  in  his  lifetime,  or  give  them  away.  The  citation  of 
Roman  texts,  therefore,  on  this  subject  is  worse  than 
useless.  In  particular,  the  passage  quoted  by  Mr.  Roper  {z) 
from  an  obscure  commentator,  misleads  rather  than  in- 
structs. The  Roman  paraphema  corresponded  not  with 
the  English  paraphema ;  but  it  did  correspond  with,  and 
seems  very  much  to  resemble  the  separate  estate  of 
married  women  in  this  country,  invented  and  contrived^ 
as  we  shall  see  hereafter,  by  courts  of  equity. 


SECTION  ra. 

WIDOW'S  WGHT  WIDOW'S  RIGHT  BY  SURVIVORSHIP  TO  HER  CHATTELS 

TO  CHATTELS  REAL. 

BBAL. 


The  widow  is  entitled  to  such  of  her  chattels  real  as 
lEure  found,  at  her  husband's  death,  undisposed  of  by 
him  in  his  lifetime;  for  the  husband  cannot  by  will 
dispose  of  his  wife's  chattels  real  (a). 


{y)  Paraphernalia  Bona  qnibiums 
ex  rebus  consistant  sunt  ea  qiue  a 
dote  semper  distincta  in  usom  mu- 
iieribus  erant,  atque  in  earam  arbi* 
trio  posita. 


(2)  Hus.  &  Wife,  vol.  2,  p.l40. 
(a)  See  snpray  p.  21,  et  seq.,  sec- 
tion on  Chattels  Real. 
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SECTION  IV. 
WIDOW'S  RIGHT  BY  SURVIVORSHIP  TO  HER  CHOSES       widow's  bioht 

TO  HER  CHOSBS 
IN  ACTION. 


IN  ACTION, 


I  HAVE  purposely  reserved  for  this  place  the  considera- 
tion of  certain  recent  judicial  dicta^  from  which  it  would 
appear  that  the  doctrines  of  the  common  law  courts 
respecting  the  widow^s  right  by  survivorship  to  her  choses 
in  action^  are  less  favourable  to  her  than  those  which 
prevail  in  courts  of  equity. 

The  rule  in  equity^  as  we  have  seen  {a),  is  that  nothing 
short  of  actual  reduction  into  possession  by  the  husband, 
or  his  assignee,  will  bar  the  widow's  right  by  survivorship. 
The  decisions  of  courts  of  equity,  however,  in  this  matter 
proceed  not  on  equitable,  but  on  legal  grounds ;  for  the 
whole  of  this  doctrine  respecting  choses  in  action  comes 
from  the  common  law.  In  Purdew  v.  Jackson,  the  ruling 
case  to  which  we  have  so  often  adverted,  the  reasoning, 
so  far  as  related  to  the  necessity  of  reduction  into  posses- 
sion, was  entirely  legal  reasoning.  There  is  nothing 
equitable,  or  indeed  very  rational,  in  saying  that  the  test 
of  property  shall  depend  upon  an  accident.  But  such 
being  the  test  which  the  law  prescribes,  courts  of  equity 
have  thought  themselves  bound  to  adhere  to  it. 

The  common  law  courts,  however  (judging  from  two 
late  examples  to  which  I  am  now  to  direct  attention)  do 
not  appear  to  be  so  rigid.  For  in  Gaters  v.  Madeley  {b), 
the  right  of  survivorship  is  held  by  one  of  the  learned 
judges  (the  others  not  dissenting)  to  be  defeated  the 
moment  it  appears  that  the  husband  in  his  lifetime  had 

(a)  Supra,  p.  53,  (b)  6  Mee.  &  Wei.  427. 
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widow's  eight  made  ^'  an  election  to  take  the  chose  in  action  to  himself^ 

}  HER  CHOfi 
IN  ACTION. 


TO  HER  cHosEs  ^^^  y^  disscntecl  to  his  wife^s  having  any  interest  in  it/' 


This  doctrine  of  election  and  dissent  is  thus  unfolded  hj 
Mr.  Baron  Parke  : — 

When  a  chose  in  action,  such  as  a  bond  or  note,  is  given  to  a  femme 
couverte,  the  husband  may  elect  to  let  his  wife  have  the  benefit  of  it ; 
and,  if  in  this  case  the  husband  had  in  his  lifetime  brought  an  action 
upon  this  note  (c)  in  his  own  name,  th€a  would  have  amounted  to  an 
election  to  take  it  himself,  and  to  an  expression  of  dissent  on  his  part 
to  his  wife's  having  any  interest  in  it.  On  the  other  hand,  he  may,  if 
he  pleases,  leave  it  as  it  is ;  and  in  that  case  the  remedy  on  it  survives 
to  the  wife ;  or  he  may,  according  to  the  decision  in  PhUUpsHrk  v. 
Pluciwell(d),  adopt  another  course,  and  join  her  name  with  his  own ; 
and  in  that  case,  if  he  should  die  after  judgment,  the  wife  would  be 
entitled  to  the  benefit  of  the  note,  as  the  judgment  would  survive  to 
her.  In  Richards  v.  Richards  (e)  the  Court  of  Queen's  Bench  held 
that  a  promissoiy  note  was  in  the  ordinary  course  of  things  a  chose  in 
action,  and  that  there  was  nothing  to  take  it  out  of  the  common  rule 
that  choses  in  action  given  to  the  wife  survive  to  her  after  the  death  of 
her  husband,  unless  he  has  reduced  them  into  possession. 

Now^  if  we  rightly  understand  this  passage^  it  fiimishes 
a  new  test  whereby  to  determine  a  change  of  property  in 
the  wife's  chose  in  action.  For  that  change  is  made  to 
depend^  not  on  reduction  into  possession^  but  on  the 
husband^s  "  election  ;"  which  election  is  sufficiently  mani- 
fested by  his  having  simply  brought  an  action  in  his  own 
name  alone  for  its  recovery;  because  that  fact^  it  is  said^ 
amounts  to  an  expression  of  "  dissent "  to  his  wife^s  having 
any  interest  in  the  chose  in  action. 

But  we  have  seen  that  the  original  right  of  property  to 
her  choses  in  action  continues  in  the  wife  undivested  by 
the  marriage.     That  right  of  property  must  differ  from  all 

(c)  The  cone  before  the  Court  was  (d)  2  Mau.  &  SeL  393. 

one  of  a  promissory  note  given  to  a  (e)  2  Bam.  &  Adol.  447. 

femme  couv^lrte. 
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other  rights  of  property  if  it  can  be  altered  by  mere  tran-  widow's  right 

>  HEB  CHOS] 
IN  ACTION. 


sitory  intention,  or  by  inchoate  proceedings  on  the  has-  '^  ^^*  choses 


band's  part.  The  leami^d  judge  refers  to  no  authority  for 
his  proposition;  which  I  do  not  find  supported  by  any 
previous  case  at  law  or  in  equity;  and  which  appears 
altogether  so  new  and  startling  that  I  incline  to  think 
there  must  be  some  error  in  the  report ;  for  a  very  slight 
variation  in  the  language  would  make  a  substantial  differ- 
ence in  the  meaning. 

From  the  remark  at  the  close  of  the  passage  above 
quoted,  it  would  rather  appear  that  the  learned  judge 
meant  to  distinguish  the  case  of  a  bill  of  exchange  or  pro* 
missory  note  from  that  of  other  choses  in  action.  Nego- 
tiable securities  were  at  one  time  regarded  as  chattels 
perso^al  in  possession ;  and  though  they  are  not  now  so 
considered,  but,  on  the  contrary,  are  clearly  held  to  be 
choses  in  action,  they  nevertheless  are  at  the  husband's 
absolute  disposal  by  indorsement  as  we  have  already  seen. 
And,  therefore,  the  bringing  an  action  by  the  husband  in 
his  own  name  alone,  to  recover  payment,  may  in  the  case 
of  a  bill  or  note  have  a  greater  effect  than  the  same  step 
would  produce  in  the  case  of  a  bond  or  other  chose  in 
action.  But  the  opening  of  the  above  passage  is  general 
in  its  scope ;  for  it  says,  "  a  chose  in  action,  as  a  bond  or 
note.''  And  unless  we  were  to  suppose  that  bond  was  a 
misprint  for  bill,  there  would  be  no  ground  for  concluding 
that  Mr.  Baron  Parke  contemplated  a  distinction  between 
a  bill  or  note  and  any  other  chose  in  action.  However,  it 
is  observable  that  the  remarks  of  his  lordship  were  not 
strictly  necessary  for  the  determination  of  the  case  before 
the  Court,  which  was  one  in  which  no  action  had  been 
brought  by  the  husband,  and  in  which  the  judgment 
went  in  favour  of  the  wife's  right  by  survivorship. 
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widow's  BIGHT      In  Skerringtan  Y,  Yates  {/),  a  more  recent  case  than 
IN  ACTION,      Gaters  v.  Madeley,  Chief  Justice  Tindal  said — 


There  can  be  no  donbt  after  the  case  of  ChOers  v.  Maddey,  in  which 
all  the  preceding  cases  were  considered,  that  a  promissory  note  given 
to  the  wife  before  her  marriage  is  a  chose  in  action,  which  the  husband 
may  reduce  into  possession,  if  he  thinks  fit,  by  bringing  an  action  thereon 
in  the  name  of  himself  and  his  wife  ;  but  which,  if  not  so  reduced  into 
possession,  will  survive  to  the  wife.  In  case,  therefore,  an  action  had 
been  brought  in  that  form,  if  the  husband  had  died  before  judgment^ 
the  right  of  action  would  have  survived  to  the  wife,  who  might,  by 
entering  a  suggestion  upon  the  roll  of  her  husband's  death,  have  prose- 
cuted the  suit  to  judgment  for  her  own  sole  use.  And  even  if  judg- 
ment had  been  signed  before  the  husband's  death,  but  no  execution 
levied,  the  benefit  of  the  judgment  would  have  survived  to  the  wife. 

This  seems  to  intimate  that^  if  the  action  had  been 
brought  on  the  note  in  the  name  of  the  husband  alone^ 
the  wife^s  survivorship  would,  in  the  opinion  of  the  Chief 
Justice,  have  been  cut  off,  although  the  husband  were  to 
die  before  judgment.  And  this  upon  the  principle  of  elec- 
tion and  dissent  established  by  the  simple  fact  of  omitting 
the  wife^s  name  as  a  co-plaintiff  in  the  actiou. 

If  these  dicta  should  be  followed,  it  might  be  well  to 
consider  and  define  what  they  precisely  mean.  Reduction 
into  possession  is  not  a  figure  of  speech ;  and  the  institu- 
tion of  a  suit,  in  the  husband^s  name  alone,  is  not  reduction 
into  possession.  Since,  therefore,  it  is  not  the  thing  itself, 
it  must  operate  (if  it  is  to  operate)  as  an  eqmvalent.  Then 
is  it  to  be  said  that  it  shall  be  the  only  equivalent  ?  Why 
should  not  other  evidences  of  election  and  dissent  be  ad- 
mitted ?  What  better  proof  could  be  required  than  an 
assignment  executed  for  valuable  consideration  by  the 
husband?  The  evidence  of  election  and  dissent  was 
abimdant  and  redundant  in  Purdew  v.  Jackson,    But  the 

(/)  12  Mee.  &  Wei.  855. 
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able  counsel  by  whom  that  case  was  argued  (who  were  not  widow's  bight 

TO  if  Hit   CHORES 

likely  to  omit  any  topic  calculated  to  benefit  their  client)  i^  action. 
no  where  suggested  that  the  husband^  by  a  mere  expres- 
sion  of  dissent  could  put  an  end  to  the  wife's  legal  rights 
of  property.  In  Purdew  v.  Jackson^  however,  it  may  be 
said  that  the  chose  in  action  was  reversionary.  But  the 
reasoning  on  which  the  Court  proceeded  in  that  case,  as  well 
as  in  the  subsequent  cases  already  adverted  to  (g),  oiAshby 
V.  Ashby,  Hutchinga  v.  Smith,  Ellison  v.  Elwyn,  and  Le 
Vasseur  v.  Scratton,  was  expressly  applicable  to  choses 
capable  of  reduction  into  possession  at  the  moment  of  the 
assignment.  And  in  Purdew  v.  Jackson  it  was  stated  that 
nothing  turned  upon  the  circumstance  of  the  chose  being 
reversionary. 

On  the  whole,  then,  it  would  seem  that  the  views  of  the 
common  law  and  equity  tribunals,  on  this  subject,  are  not 
altogether  concurrent. 

This  section  I  will  conclude  by  observing,  that  causes  of 
action,  which  had  accrued  during  the  coverture,  in  respect 
of  the  wife's  real  estate,  or  in  respect  of  any  personal 
wrongs  done  her,  survive  to  her  on  the  death  of  her 
husband  (A). 

(g)  See  supra,  pp.  57,  58. 
(h)  Woodmcm  v.  Chapaum,  1  Camp.  189,  note. 
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Antiquity  and 
univenaUty  of 
right. 


The  law  of  primogeniture,  by  which  land  on  the 
father's  death  goes  exclusively  to  the  eldest  son,  was  qua- 
lified, from  the  earliest  times,  by  allowing  a  third  to  the 
widow  for  life,  not  only  to  support  herself,  but  also  for  the 
nurture,  maintenance,  and  education  of  the  younger 
children.  This  was  called  her  dower;  than  which,  in  its 
simple  original  state,  no  right  known  to  the  law  could  well 
be  deemed  more  reasonable  and  just.  It  was,  in  fact,  an 
indispensable  social  institution,  universally  adopted  under 
the  feudal  system.     Insomuch  that  dower,  or  something 
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analogous  to  it,  by  whatever  name  distinguished,  was       dower. 
recognised,  enforced,  and  protected  in  all  parts  of  Europe. 

But  however  respectable  in  its  origin  and  useful  in  its  How  it  proved 

.       ^  A   .  .  Inoonvenient, 

objects,  this  ancient  right  became,  in  process  of  time,  incon- 
venient (a) ;  a  result  in  nowise  attributable  to  any  inherent 
property  or  quality  in  the  thing  itself,  but  brought  about, 
I  apprehend,  entirely  by  the  unhappy  rulings  of  the  judges, 
who  in  former  ages  administered  the  law,  and  sometimes 
made  it. 

Thus  to  begin  with  their  first  great  error  (the  parent  of  Not  admitted  out 

of  tmsts. 

the  rest)  they  did  not  admit  dower  out  of  trust  or  equitable 
estates.  They  were  equally  stiff  as  to  the  husband^s  curtesy. 
Why  the  Court  of  Chancery  afterwards  allowed  curtesy, 
but  refused  dower,  out  of  trust  or  equitable  estates  (another 
anomaly  of  our  judicial  system),  admits  of  easy  explanation. 
Uses,  before  the  statute  (A),  gave  no  right  eitiier  to  curtesy  why  curtesy  of 

trusts  Auoweii  ^ 

or  dower.      So  said  the  ludses:   for  the  common  law  Ji?*ip^l'°' 

J       o      y  trusts  refused. 

regarded  nothing  but  the  legal  title ;  and  equity,  at  that 
time,  was  feeble  and  imperfect.  After  the  statute,  trusts 
were  deemed  the  same  thing  as  uses  had  been  before  the 
statute.  Dower,  accordingly,  did  not  arise  upon  them. 
So  that  when  the  husband's  estate  was  merely  equitable, 
he  could  sell  and  alienate  it  without  his  wife's  concurrence, 
and  the  purchaser's  title  was  unincumbered  by  dower.  So 
many  sales  had  been  effected  on  this  assumption,  that 
when  the  Court  of  Chancery  came,  at  last,  under  the 
administration  of  a  succession  of  great  men,  to  understand 
the  proper  functions  of  equity,  it  was  too  late  to  interfere. 
But  no  such  impediments  existed  to  prevent  its  interr 
position  in  the  case  of  curtesy.  There  were,  and  there 
could  have  been,  no  sales  of  the  u^(^8  estate,  without  the 

(a)  I  here  use  the  ccmyeyaiicerB'         <6)  Statute  of  Uaes,  27  Hen.  8, 
expression.  c.  10. 
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bonA  fide 
purchaaer. 


Devioea  of  the 
ooiiTeyaiioenia 


husband^s  concurrence.  Consequently,  equity  experienced 
no  difficulty  in  awarding  curtesy  out  of  trust  or  equitable 
estates^  which  it  did  by  an  exercise  of  its  corrective  juris- 
diction. The  same  reasons,  indeed^  applied  with  equal 
force  in  the  case  of  dower;  but  from  the  nimiber  of  trans- 
actions concluded  and  founded  upon  a  contrary  principle, 
and  the  hazard  of  disturbing  titles,  it  was  thought  that  the 
extraordinary  remedies  of  the  Court  of  Chancery  might, 
with  respect  to  dower  after  such  a  lapse  of  time,  do  more 
harm  than  good.  The  consequence  was  that  dower  was 
left  to  stand  on  its  ancient  footing  under  the  common  law, 
by  which  trust,  or  equitable  estates,  were  not  recognised. 

This  seems  to  solve  what  to  students  (who  love  consist- 
ency) has  always  appeared  a  revolting  incongruity  in  the 
law  of  dower. 

The  next  unfortunate  miscarriage  of  the  Courts,  with 
respect  to  dower,  shows  how  little  the  judges  formerly 
thought  of  accommodating  the  operation  of  our  institutions 
to  the  altered  and  constantly  changing  circumstances  of  the 
times.  Thus,  when  the  country  had  become  commercial^ 
and  land  began  to  be  transferred,  by  sales  and  purchases, 
from  hand  to  hand,  it  was  held  that  notwithstanding  such 
alienations,  dower  attached  precisely  in  the  same  way  as  if 
the  possession  had  stood  in  the  husband  at  the  date  of  the 
marriage,  and  had  continued  in  him  undivested  until  the 
moment  of  his  death.  Hence,  if  a  man  had  chanced, 
during  the  coverture,  to  be  "  a  great  buyer  of  land,^'  his 
widow  would  have  been  dowable  out  of  it  all,  though  resold 
in  his  lifetime,  and  made  over  to  a  stranger  for  valuable 
consideration. 

The  decisions  of  the  Courts  so  ruling  set  the  convey- 
ancers to  work;  and  these  artists  devised  many  inge- 
nious and  laudable  contrivances  to  evade  or  to  defeat  the 
injustice  of  the  law.    Accordingly,  we  have,  among  other 
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expedients^  the  celebrated   ^'conveyance  to  uses  to  bar       dower. 
dower ; "  which,  of  all  their  inventions,  was  the  most  happy 
and  successful.    It  was,  indeed,  a  great  triumph  of  con- 
veyancing; and  deserves  the  praise  which  the  lovers  of 
technical  erudition  have  invariably  bestowed  upon  it. 

The  true  course  would  have  been,  to  admit  dower  out 
of  trust  or  equitable  estates,  but  to  discriminate  between 
property  possessed  by  the  husband  at  the  date  of  the 
marriage,  and  property  afterwards  acquired  by  him.  Had 
this  distinction  been  attended  to,  and  had  a  Mansfield 
always  presided  in  the  Courts,  we  may  safely  assume  that 
dower  would  have  been  kept  within  its  proper  bounds, 
so  as  on  the  one  hand  to  do  no  harm,  and  on  the  other  to 
sustain  no  damage.  This,  however,  was  not  doomed  to  be 
its  fate  I  for  a  "  practice ''  established  by  the  conveyancers, 
whom  we  have  commended,  and  a  decision,  delivered  upon 
great  consideration,  about  the  close  of  the  seventeenth 
century,  gave  a  shock  to  this  right  from  which  it  never 
afterwards  recovered. 

To  make  our  meaning  plain,  we  must  observe  that  the 
conveyancers  aforesaid,  in  their  great  eagerness  to  protect 
purchLers,  went  farter  than  the  exi^ndes  of  the  ca«e 
or  the  claims  of  solid  justice  required. 

Thus  the  right  to  dower  at  law  attached  only  where  the  Their  practice 

respecting  pur- 

husband  had  been  legally  seised  of  the  estate.     But  if  chasers  with 

"      •^  notice  of  dower. 

he  were  beneficially  interested,  the  widow  would  be  , 
entitled,  upon  the  principles  of  equity,  to  her  dower,  just 
as  much  as  if  her  husband  had  been  legally  seised.  For 
equity  would  not  require  a  legal  seisin  to  found  the 
widow's  title.  Therefore,  if  a  man  had  purchased  from 
the  husband  an  estate,  out  of  which  he  then  knew  that 
the  wife  had  a  right  to  dower,  he  ought  not  to  have 
been  permitted  to  exclude  her  by  afterwards  getting  in 

M 
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the  legal  estate.  The  conveyancers^  however  (at  a  period 
when  the  doctrine  of  equitable  notice  was  less  matured 
than  at  present)^  had  arrived  at  a  sort  of  matured  con* 
ventional  understanding  with  each  other^  that  if  a  pur- 
chaser,  though  fixed  at  the  time  of  the  transaction  with 
perfect  knowledge  of  the  right  to  dower,  could  afterwards 
manage,  by  any  means,  to  get  an  assignment  of  an  out- 
standing term,  the  widow's  dower,  on  the  faith  of  which 
she  had  perhaps  entered  into  matrimony,  would  be  dis- 
placed. This  was  giving  a  purchaser,  who  had  bought 
with  full  knowledge  of  the  widow's  title,  the  same  ad- 
vantage as  if  he  had  been  ignorant  of  it ;  and  was  contra- 
dieting  a  cardinal  maxim  of  equity,  that  no  one  BhaU  be 
allowed  to  make  an  unconscientious  use  even  of  his  legal 
rights;  a  maxim  which  ought  to  be  universal,  but  was 
excluded  in  the  case  of  dower  by  reason  of  this  "  practice, 
which.  Lord  Eldon  (c)  tells  us,  had  become  '^  inveterate 
among  conveyancers ;  and  which  could  not  be  overturned 
without  shaking  the  security  of  titles.  The  judgment 
of  the  House  of  Peers,  so  holding,  was  pronounced, 
with  great  reluctance,  under  the  advice  of  Lord  Chancellor 
Somers  in  the  feunous  case  of  Lady  Radnor  v.  Vandebendy, 
the  circumstances  of  which  are  thus  summed  up  by  Mr. 
Cruise  (d) : — 

Lady  Radnor^s  hnsband  was  seised  in  tail  of  the  lands  in  question. 
But  there  was  a  term  of  ninety-nine  years  prior  to  his  estate,  created 
for  the  performance  of  several  trusts  in  the  Earl  of  Warwick's  will  (all 
which  were  performed),  and  after,  in  trust  to  attend  the  inheritance. 
Lord  Radnor  having  barred  the  entail,  sold  the  estate  to  Vandebendy, 
and  assigned  the  term  to  a  trustee  for  him.  After  the  death  of 
Lord  Radnor,  his  widow  recovered  dower,  with  a  cessat  exeeutio  during 


» 


j» 


(c)  Mcvwndrdl  v.  MatmdreU,  10  Yes.  272. 

(d)  Cruise's  Digest,  tit  Trust 
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the  term,  and  brought  her  bill  in  the  Conrt  of  Chancery  to  have  the 
term  removed,  that  she  might  have  the  benefit  of  her  judgment  at  law. 
Lord  C.  Jefiries  inclined  to  give  relief  («) ;  but  Lord  Somers  held  that, 
this  being  against  a  purchaser,  equity  ought  not  to  give  any  relief,  and 
dismissed  the  bill.  On  an  appeal  to  the  House  of  Ijords,  it  was  argued 
for  Lady  Radnor,  that  equity  entitled  her  to  the  third  of  this  term  ;  that 
a  tenant  by  the  courtesy  would  be  entitled  to  it,  and  by  the  same  reason 
a  tenant  in  dower ;  that  the  term  was  to  attend  all  the  estates  created 
by  Lord  Warwick's  will,  and  in  trust  for  such  persons  as  should  claim 
under  it,  which  the  appellant  did,  as  well  as  the  respondent;  that 
the  purchaser  had  notice  of  the  incumbrance  of  dower,  the  vendor  being 
married  when  he  sold  the  estate  ;  and  that  Lady  Radnor  claimed  under 
her  husband,  who  had  the  benefit  of  the  whole  trust.  On  the  other 
side  it  was  said,  that  dower  was  an  interest  or  right  at  the  conmion  law 
only ;  that  no  title  could  be  maintained  to  dower,  but  where  the  com- 
mon law  gave  it ;  and  if  a  term  were  in  being,  no  woman  was  ever  let 
in  until  after  the  determination  of  that  term.  That  this  was  the  first 
pretence  set  up  for  dower  in  equity  (/).    The  right  was  only  to  the 
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(e)  This  verifies  the  remark  of 
Jeffries'  biographer,  that  as  a  judge, 
notwithstanding  all  his  fiulings  and 
profligacy,  this  chancellor  evinced 
ability  in  the  decision  of  private 
causes,  and  a  strong  hve  of  justice, 
(Lord  Campbell's  Chancrs.,  Life  of 
Lord  Jefifries.)  Lord  Somers,  on  the 
re-hearing,  was  overborne  by  a  con- 
sideration of  the  evil  which  would 
ensue  from  putting  titles  in  jeopardy ; 
while  the  Lords  on  the  appeal,  after 
discovering  an  almost  unanimous  dis- 
position to  reverse  the  decree,  put  it 
to  Lady  Radnor's  counsel  to  say,  whe- 
ther the  practice  and  understanding 
of  conveyancers  was  not  as  alleged  on 
the  other  side,  to  which,  being  thus  ap- 
pealed to,  they  frankly  acknowledged 
that  it  was  so ;  and  upon  that  ground 
alone  the  house,  with  the  chancellor. 
Lord  Somers,  at  their  head,  afiBrmed 
the  decree,  which  thereby  settled  that 


purchasers  should  be  unaffected  by 
notice  in  the  case  of  dower ;  although  in 
all  other  casesit  would  exclude  them  ; 
for  which  distinction,  in  spite  of  the 
ingenuity  shown  to  devise  reasons, 
none  other  can  truly  be  given  but  that 
ike  con/peffoncers  would  have  it  so. 

(/)  Lord  Nottingham,  upwards  of 
thirty  years  before  this  argument,  had 
established  the  maxim,  that  equity, 
in  dealing  with  titles  to  land,  follows 
the  law.  Wherever,  therefore,  sup- 
posing the  estate  to  have  been  legal, 
the  law  would  have  given  dower, 
equity  ought  to  give  it  where  the 
estate  was  equitable.  This  wise  and 
necessary  analogy  seems  to  have  been 
overlooked  in  Badnor  v.  Vandebendy. 
Better,  therefore,  had  it  been  for  the 
law  as  well  as  justice  that  the  Lords 
had  not  yielded  to  the  pressure  of  a 
^  practice,"  which,  after  all,  was  but 
communis  error. 

M   2 
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thirds  of  the  rent  resenred  on  any  term.  That  it  had  always  been  the 
opinion  of  conveyancers,  that  a  term  or  statute  prevented  dower ;  and 
that  the  consequence  of  an  alteration  would  be  much  more  dangerous 
than  the  continuance  of  the  old  rules.    The  decree  was  affirmed. 


BemarkB  on  that 
dedBion. 


Late  Dower  act. 


Analysis  of  its 
seetions. 


Upon  tliis  decision  Mr.  Cruise  justly  observes,  that  the 
doctrine  established  by  it 

Is  contrary  to  the  general  principles  of  equity,  which  has  never  ex- 
tended its  protection  in  any  other  instance  to  purchasers  with  notice  of 
incumbrances.  The  true  and  only  reason  on  which  it  was  founded  was 
the  silent,  uniform  course  of  practice,  uninterrupted,  but  at  the  same 
time  unsupported,  by  legal  decisions ;  an  opinion  having  been  gene- 
rally adopted  by  the  conveyancers,  that  a  satisfied  term  would  protect 
a  purchaser  from  the  claim  of  dower ;  and  many  estates  having  been 
purchased  under  this  opinion. 

It  was  afterwards  decided  that  mortgagees  were  within 
the  same  privilege.  But  it  was  not  allowed  to  extend  to 
volunteers ;  for  example,  to  heirs.  In  such  cases,  if  there 
were  a  satisfied  term  outstanding,  the  widow  might  come 
into  equity  to  have  it  put  out  of  the  way,  so  as  to  give 
her  the  benefit  of  dower  (^). 

After  this  recapitulation,  we  may  the  better  appreciate 
the  provisions  of  the  late  statute  (3  &  4  Will.  4,  c.  105) 
intituled  ''  An  Act  for  the  Amendment  of  the  Law  relating 
to  Dower  ^' (A);  upon  which  (notwithstanding  our  respect 
for  the  learning  and  ability  of  its  framers)  it  will  be  diffi- 
cult to  bestow  unqualified  approbation. 

The  act  takes  eflfect  from  the  1st  of  January,  1834. 

Its  opening  and  principal  section  provides  that  widows 
shall  be  entitled  to  dower  out  of  trust  or  equitable  estates. 
So  that,  if  the  husband  die  beneficially  interested  in  any 


(ff)  Swcmuxik  v.  Lifford^  2  Atk. 
20B. 


(A)  See  Appendix,  No.  2,  where 
the  act  is  set  out  at  length. 


THB    MARRIAGE    BY    THE    HUSBAND^S   DEATH.  165 

land,  the  widow,  although  not  dowable  at  law,  will  under       doweb. 
this  statute  be  entitled  to  dower  in  equity. 

Here,  therefore,  we  have  the  law  established  precisely  widow  now  dow- 

,  ^  tf    nijig  out  of  tnut 

as  it  would  have  stood  had  the  Court  of  Chancery  two  «*«»*«• 
centuries  ago  allowed  dower,  instead  of  refusing  it,  out  of 
trust  or  equitable  estates.  And  it  is  only  to  be  regretted 
that  an  enactment  so  proper  should  so  long  have  been 
delayed.  What  the  Court  by  its  decree  could  not  do 
without  disturbing  the  security  of  titles,  has  been  done  at 
last  by  an  act  of  the  legislature,  which  (being  expressly 
declared  to  have  no  retrospective  operation)  regulates  the 
right  of  dower  for  the  future,  but  leaves  the  former  law  to 
govern  all  previous  transactions. 

The  statute  next  (by  its  third  section)  gives  dower  to 
the  widow  where  the  husband  had  merely  a  right  of  entry, 
or  of  action,  for  the  recovery  of  the  land. 

But  by  the  fourth  section  it  is  enacted  that  no  widow 
shall  be  entitled  to  dower  "  out  of  any  land  which  shall 
have  been  absolutely  disposed  of  by  her  husband  in  his 
lifetime,  or  by  his  will.''  So  that  the  widow's  dower— on 
the  faith,  peradventure,  of  which  she  has  married — ^is  by 
this  clause  put  under  the  absolute  power  of  the  husband.  Dower  placed  n. 
to  sustam,  to  abridge,  to  mutilate,  or  to  destroy.  No  wife,  power, 
therefore,  can  be  safe  under  this  law,  unless  she  have  had  a  Ramarks  on  that 

proTJfiion. 

settlement.  Whether  that  is  a  fit  rule  for  an  enlightened 
people  to  adopt  in  the  most  important  of  all  contracts,  I 
leave  others  to  discuss ;  only  observing  that  if  husbands 
were  uniformly  wise,  just,  and  generous,  the  enactment 
might  pass  without  comment.  Looking,  however,  at  the 
world  as  it  is ;  remembering  that  husbands  are  occasionally 
apt  to  be  improvident,  thoughtless,  capricious  ;  that  they 
sometimes  even  quarrel  with  their  wives,  and  upon  slender 
grounds;  that  they  are  not  always  free  from  sinister 
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influences,  especially  in  their  languishing  and  dying 
moments;  and  finally,  adverting  to  the  great  power  which 
the  law  gives  them  in  other  respects  over  the  wife's  pro- 
perty and  person ;  this  provision  of  the  act  does  seem,  upon 
the  whole,  one  of  the  most  unsatisfactory  and  inexpUcable 
in  modem  legislation  (t). 

It  is  true  that  in  this  way  what  conveyancers  call  the 
"  troublesome  nature  of  dower''  (/)  is  most  effectually  got 
rid  of.  But  one  would  think  this  object  might  have  been 
sufficiently  attained  without  fiirnishing  facilities  for  the 
commission  of  injustice.  A  distinction  ought  surely  to 
have  been  made  between  property  which  was  in  the 
husband's  visible  enjoyment  at  the  date  of  the  marriage 
(relying  upon  which  the  woman   is  supposed  to  have 


(i)  A  learned  friend  (than  whom 
tiiere  is  none  more  conyereant  with 
the  law  of  real  property),  adverting 
to  the  new  enactments  respecting 
dower,  says,  ^  The  wife's  estate  may 
be  defeated  by  the  husband;  and 
even  without  an  expressed  intention 
on  his  part,  her  interest  is  post- 
poned in  favour  of  his  debts  and 
incumbrances.  There  is,  however, 
a  good  deal  to  be  said  for  the  late 
alterations.  In  early  times  land  was 
the  property  most  regarded,  and 
looked  to  as  that  which  should  sup- 
ply a  Uvelihood  for  the  owner's 
widow.  But  when  it  was  decided 
that  dower  could  not  be  had  of  a 
trust  estate,  and  when  effect  was 
given  to  legal  limitations  invented 
for  the  purpose  of  preventing  dower, 
the  old  provision  for  a  widow  could 
not  be  relied  upon.  Besides,  as  per- 
sonal property  increased,  and  was 
made  available  for  family  purposes, 


settlements  of  it  supplied  more  con- 
venient resources.  And  though  the 
interests  of  married  women  in  their 
husbands'  lands  had  been  greatly 
affected,  yet  the  contrivance  of  pro- 
visions for  their  separate  use  gave 
them  a  solid  advantage,  and  enabled 
them  to  have  funds  safe  from  their 
husbands'  power,  and  appropriated 
for  their  own  enjoyment  and  disposi- 
tion ;  arrangements  hardly  known 
or  thought  of  when  dower  was  in  its 
vigour.'*  This  is  all  very  just ;  but 
it  leaves  untouched  the  question 
whether  a  woman  marrying  under  a 
law  which  tells  her  tiiat  she  is  dow- 
able  of  her  husband's  estate,  ought 
to  be  left  subject  to  the  risk  of 
starvation  in  every  case  where  she 
has  no  separate  property,  and  where 
she  omits,  before  her  marriage,  to 
call  in  the  aid  of  a  synod  of  convey- 
ancers. 
{j)  Williams,  Real  Prop.  176. 
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entered  into  matrimony)^  and  property  afterwards  acquired  dowee. 
by  him,  over  which  her  claim  to  dower  is  by  no  means  so 
strong.  The  neglect  to  attend  to  this  obvious  distinction 
was  the  great  blunder  of  the  judges  in  former  ages ;  and 
this  but  increases  our  amazement  that  it  should  have  been 
overlooked  by  the  legislature  so  very  close  upon  the  middle 
of  the  nineteenth  century. 

Under  this  clause,  ahusband^s  contract  to  sell  (although 
no  conveyance  be  executed)  will  bar  the  right  to  dower; 
upon  the  principle  that  what  is  agreed  to  be  done  shall  be 
considered  in  equity  as  performed  {k). 

The  fifth  section  of  the  act  enacts  that  all  partial  estates  sutaequent  sec- 
and  interests,  and  all  charges,  debts,  incumbrances,  con- 
tracts, and  engagements,  to  which  the  husband's  land 
may  happen  to  be  subject,  shall  exclude  the  right  to  dower. 

The  sixth  section  enacts  that  dower  may  be  barred, 
either  by  a  declaration  in  any  deed  conveying  land  to  the 
husband,  or  in  any  deed  which  he  himself  at  any  time  may 
choose  to  execute. 

The  seventh  section  enacts  that  when  the  husband  dies 
partially  or  even  wholly  intestate,  the  widoVs  daim  may 
be  barred  by  a  simple  declaration  of  his  intention  that  she 
shall  not  be  dowable  out  of  his  land. 

The  eighth  section  enacts  that  dower  shall  be  subject  to 
any  conditions,  restrictions,  or  directions,  that  may  be 
declared  by  the  wiQ  of  her  husband. 

The  ninth  section  enacts  that  any  devise  made  by  the 
husband  to  the  wife  of  real  estate  subject  to  dower,  shall 
bar  her  claim  to  dower,  unless  a  contrary  intention  appear 
in  the  wiU. 

The  tenth  section  enacts  that  no  gift,  or  bequest,  made 
by  the  husband  out  of  personalty  or  out  of  land  not  subject 

(k)  But  see  remark  on  the  eleventh  section  of  the  Act,  infra,  p.  168. 
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Courts  of  equity 
may  still  enforce 
covenants  not  to 
bar  dower. 


Legacieu  in  latiB- 
factlon  of  dower 
preferable. 


Dower  ad  ostium 
ecclesiae  and  ex 
assensu  patric 


to  dower^  shall  prejudice  the  widow's  claim^  unless  a  con- 
trary  intention  appear  in  the  husband's  will. 

The  eleventh  section  enacts  that  courts  of  equity  shall 
still  be  at  liberty  to  enforce  all  covenants  and  agreements 
interdicting  the  husband  from  barring  the  widow's  dower. 

Wherever,  therefore,  a  husband  sells  an  estate,  the 
purchaser  should  ascertain  that  there  has  been  no  covenant 
or  agreement  preventing  the  seller  from  barring  the  wife's 
right  to  dower.  How  the  fact  stands,  it  will  not  always  be 
eajsy  to  find  out ;  and  sometimes  the  discovery  may  be 
beyond  the  reach  of  any  diligence  that  a  purchaser  can 
exercise  (/). 

The  twelfth  section  enacts  that  the  rules  by  which 
legacies  given  in  satis&ction  of  dower  are  held  preferable 
to  other  legacies,  shall  not  be  interfered  with  (m). 

The  thirteenth  and  last  operative  section  enacts  that 
there  shall  be  no  such  thing  hereafter  as  dower  ad  ostium 
ecclesiae,  or  dower  ex  assensu  patriae. 

At  the  close  of  this  summary  I  cannot  do  better  than 


(I)  The  purchaser,  however,  may 
be  protected  by  having  the  legal  estate, 
and  by  want  of  notice.  In  Jones  v. 
Smithy  2  Phill.  244,  a  mortgagee  was 
told  that  there  was  a  settlement,  but 
was  also  told  that  the  particular  estate 
was  not  included  in  it,  and  he  ad- 
vanced his  money  without  seeing  the 
settlement ;  yet  the  Court  refused  to 
interfere  against  him.  If,  however, 
a  purchaser  chooses  to  take  a  mere 
equitable  estate,  he  may  incur  danger. 
Even  a  parole  ante-nuptial  agree- 
ment, interdicting  a  husband  from 
barring  a  wife's  dower,  might  possibly 
be  enforced,  although  evidenced  only 
by  a  document  signed  after  the  mar- 
riage. See  the  reasoning  in  Hamr 
mersley  v.  De  JBiel,  12  Cla.  &  Fin. 


45  ;  and  in  particular  the  remarks 
of  Lord  Cottenham,  both  in  the 
Court  below  and  in  the  Honae  of 
Lords. 

(m)  A  legacy  to  a  widow,  in  Uea 
of  dower,  has  no  priority  over  other 
legacies,  where  the  testator  leaves  no 
real  estate. — A  cey  v.  Simp8(my  5  Beav. 
35.  The  usual  rule  is  in  favour  of 
tiie  widow.  Here  it  was  insisted 
that  she  was  not  a  purchaser,  as  there 
were  no  real  estates  for  her  to  release 
of  dower.  This  view  was  adopted 
by  Lord  Langdale.  It  is  because 
she  releases  dower  that  she  has  the 
preference. — 1  P.  Wms.  127 ;  Amb. 
244.  But  this  cannot  apply  where 
there  is  no  realty,  as  was  the  case  in 
Aoeyy,  Simpson, 
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quote  the  following  judicious  remarks  of  Mr.  Williams       ooweb. 
on  this  act,  in  his  useful  book  on  the  principles  of  Real 
Property  {n). 

The  effect  of  the  act  is  evidently  to  deprive  the  wife  of  her  dower  Qmeni.  effect  of 

tiieact. 
except  as  against  her  husband's  heir  at  law.    If  the  hnsband  should 

die  intestate  and  possessed  of  any  lands,  the  wife's  dower  ont  of  such 

lands  is  still  left  her  for  her  support-— unless,  indeed,  the  husband 

should  have  executed  a  declaration  to  the  contrary.    A  declaration  of 

this  kind  has  unfortunately  found  its  way  as  a  sort  of  common  form 

into  many  purchase  deeds.    Its  insertion  seems  to  have  arisen  from  a 

remembrance  of  the  troublesome  nature  of  dower  under  the  old  law, 

united  possibly  with  some  misapprehension  of  the  effect  of  the  new 

enactment,     But  surely,  if  the  estate  be  allowed  to  descend,  the 

claim  of  the  wife  is  at  least  equal  to  that  of  the  heir,  supposing  him  a 

descendant  of  the  husband ;  and  far  superior  if  the  heir  be  a  lineal 

ancestor  or  a  remote  relation  (o).     The  proper  method  seems,  therefore, 

to  be  to  omit  any  such  declarations  against  dower,  and  so  to  leave  to 

the  widow  a  prospect  of  sharing  in  the  lands,  in  case  her  lord  shall  not 

think  proper  to  dispose  of  them. 

To  establish  the  widow's  right  to  dower  it  seems  super-  ToestobiiBh  right 

°  to  dower  there 

fluous  to  say  that  she  must  previously  have  been  the  JJSSJSSSStoS"* 

lawful  wife  of  her  deceased  husband.     Yet  this  is  much 

insisted  upon  by  Mr.  Roper  (j?),  who  gravely  informs  us 

that  the  husband's  second  marriage  during  the  life  of  his 

first  wife  will  not  entitle  the  second  widow  to  dower ;  to 

which  he  adds  another  proposition  equally  self-evident, 

namely,  that  if  a  wife  take  a  second  husband  before  her 

first  husband  dies,  she  will  not  be  dowable  out  of  the 

second  husband's  estate. 

Under  the  former  law  there   was  a  distinction  which  change  in  this 

respect  by  Lord 

deserves  to  be  noticed,   although  it  has  recently  been  Lyndhursfs  aist. 
abolished  by  Lord  Lyndhurst's  statute  {q).    K  a  marriage 

(n)  P.  176.    See  also  the  more  where  I  now  write, 
authoritative  comments  of  Sir  Ed-  (o)  2  Sugd.,  Vend.  &  Pur.  222. 

ward  Sugdcn  (Vend.  &  Pur.),  which  (p)  1  Rop.  333. 

I  would  quote  if  I  had  access  to  them  (q)  5  &  6  Will.  4,  c.  54. 
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DOWER.  ^ere  contracted  within  the  forbidden  levitical  degrees^  it 
could  not  be  set  aside  after  the  death  of  either  party.  Jf, 
therefore^  it  continued  unimpeached  during  the  husband's 
life^  the  right  to  dower  would  on  his  death  be  effective. 
This  was  the  ancient  law ;  but  all  such  marriages,  for- 
merly voidable  only,  are  now  absolute  nullities,  and  can 
^  «,  rigW  Whatever.: 
The  widow  need  Wc  havc  sccu  that  the  husband's  right  of  curtesy  does 
iBsue.  not  arise  unless   he  has  had  living  issue  by  his  wife, 

capable  of  inheriting  her  estate.  Of  this  the  widow's 
dower  is  not  a  Uteral  counterpart.  For  she  does  not 
require  actutdly  to  have  had  issue  by  her  husband.  But 
she  must  have  been  in  such  a  situation  that  '^  she  might 
have  had  issue  who  might  have  inherited."  So  says  the 
law ;  and  it  is  idle  to  hunt  for  reasons, 
outof  what  dower  Dowcr  may  be  claimed  out  of  all  corporeal  heredita- 
°^^    ^  ments,   and  out   of  all  incorporeal  hereditam^its  that 

savour  of  the  realty;    as  rents,  estovers,  commons,  ad- 
vowsons,  fairs,   profits  of  courts,    tithes,   woods,    mills^ 
piscaries,  tolls  arising  from  public  navigable  rivers,  and 
the  like  (r). 
Mines  worked  in        The  widow  likcwisc  is  dowablc  of  mines  and  minerals 
ume.     '   *'      worked  in  the  husband's  lifetime ;  but  not  of  mines  un- 
opened {s). 
Case  of  on  annuity       She  is  uot  dowablc  of  a  mcrc  annuity  granted  to  the 

to  husband  and  ,  ,  .  111 

his  heirs.  husbaud  and  his  heirs ;  because  that  is  a  personal  demand, 

not  issuing  out  of  any  lands  or  tenements  (/). 

Crops  of  com  and  It  is  a  maxim  that  the  widow  shall  be  endowed  de  qptimd 
possessione  viri.  If,  therefore,  lands  which  had  been  sown 
with  com  and  grain  by  the  husband  be  assigned  to  her  for 
dower  by  the  heir,  she  will  be  entitled  to  the  crops  {u). 

(r)  1  Rop.  342.  (t)  Earl   of  Stafford  ▼.  Buddof, 

(s)  Stoughton  v.  Leigh,  1  Taunt.      2  Ves.  Sen.  170. 
402.  {u)  1  Rop.  350. 


gram 
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She  is  also  entitled  to  emblements^  and  may  dispose  of 
them(t;). 

On  the  other  hand^  as  a  tenant  for  life^  she  is  liable  for  Emblements. 
all  waste  committed  by  herself^  or  by  strangers  (w). 

How  &r  she  is  answerable  for  letting  the  bmldiQgs  fall  Liable  for  waste. 
into  decay  does  not  appear  to  have  been  the  subject  of 
any  authoritative  resolution. 

It  would  seem  that  she  is  clearly  liable  to  one-third  of  Bond  to  keep 

,  down  interest 

the  duties  attaching  to  the  estate ;  upon  which  prmciple 
she  must  contribute  her  proportion  to  keep  down  in- 
terests (a?).  And  this  much  of  dower;  an  interest  now 
of  less  consequence  than  heretofore^  and  rather  to  be 
regarded  as  a  ruin  of  former  times  than  a  subsisting 
reality. 


SECTION  VI. 
WIFE'S  EQUITY  OF  REDEMPTION  AND  EXONE^RATION.  wife's  equity 

OF   BEDEMP- 


1.  Her  equity  to  redeem  her  re(d 
estate 171 

2.  Where  reserved  to  the  hus- 
hcmd,  a  resulting  trust  for 

the  wife  raised   .        .        .172 

3..  The  husbamd  vfiU  only  have 
the  equity  jv/re  uoooris  .        .172 

4 .  Mere  form  of  the  reservation 
im/material    .        .        .    .  172 


5.  But  if  a  change  were  ret 
intended,  ^ect  must  he  given 
to  it 


TION. 


173 


6  Jackson  V.  Innefl    .        .        173 

7.  Lord   Redesdal^s    remarJcs 
and  general  ruUa  .        .    .  174 

8.  Lord  Eldon^i  observations    .  180 

9.  Reeve  t;.  Hicks  .        .        .181 

10.  Equity  of  wife  to  exoTieration  181 

11.  Treated  as  a  sv/rety  .    .  182 

12.  She  is  entitled  to  stand  in  the 
place  of  the  mortgagee         .  182 

13.  Husband^ s   other    creditors 

home  no  pr^erenoe  over  her    182 


As  before  observed  (a),  upon  mortgages  of  the  wife's  Her  equity  to  re- 
deem her  real 

estate^  executed  by  her  husband  and  herself  during  the  wtAte. 


(t;)  1  Rop.  426. 

{w)  Co.  Litt.  53,  54  ;  2  Inst.  303. 


{x)  1  Rop.  371,  376. 
(a)    Supra,  p.  34. 
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wife's  bquitt  coverture,  it  will  in  general  be  construed  that  the  equity 
710^^         oi  redemption  remains  in  the  wife  and  her  heirs.    Accord- 


ingly, when  the  marriage  is  dissolved  by  the  death  of  the 
husband,  his  widow,  and  her  heirs  after  her,  are  entitled 
to  put  this  equity  in  operation,  unless  it  appear  clearly 
that  it  was  tra^erred  by  some  sufficient  act  done  in  the 
marriage  state, 
wiiere  roserved         It  must  therefore  be  made  quite  manifest  that  a  change 

to  the  husband  a  i.  v 

SrJS^^She'**'  ^f  P^^^^y  ^^^  intended,  before  the  wife  can  be  excluded. 

'*^*®^'  Thus,  where  an  estate  belonging  to  the  wife  was  mort- 

gaged, and  the  equity  of  redemption  was  in  words  reserved 
to  the  husband  and  his  heirs,  the  Court  held  that  there 
was  a  resulting  trust  for  the  wife  and  her  heirs  (b).  In 
another  case,  a  husband  having  married  a  widow  who  had 
an  estate  in  fee  under  the  will  of  her  former  husband, 
procured  her  to  join  him  in  a  mortgage  of  the  estate, 
reserving  the  equity  of  redemption  to  the  husband  and 
his  heirs ;  without  recital  in  the  deed  of  anything  special, 
to  show  that  it  was  intended  to  make  a  new  settlement  of 
the  estate.  It  was  decreed  that  the  equity  of  redemption 
had  not  been  taken  out  of  the  wife ;  and,  consequently, 
(she  having  died),  that  her  son  by  her  first  marriage  was 
entitled  to  it  [c), 

TbehuBbaadwm      The  rule,  then,  being  that,  where  husband  and  wife 

only  have  the 

equity  jure  uxoris.  mortgage  the  wifc^s  cstatc,  and  the  equity  of  redemption 

is  reserved  to  the  husband  and  his  heirs,  without  recital 
of  special  circumstances  to  show  an  intention  to  make 
a  new  settlement  of  the  estate,  the  husband  has  the  equity 
of  redemption  only  jure  uxoris  [d). 

Meiefonnofthe       "And  in  Considering  this  question,^^  says  Lord  Redes- 

reseryation  im-  , 

material.  ^lalc,  "  the  mere  form  of  the  reservation  of  the  equity  of 

redemption  will  not  of  itself  be  held  sufficient  to  alter  the 

(6)  1  BU.  115.  (c)  RummJbe  v.  J?arc,  6  Dow.  1.  {d)  Id. 
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previous  title.    In  sucli  a  case  (where  firaud  is  out  of  the  wife's  equity 
question)   it  is  supposed  to  arise   &om   inaccuracy  or         ^iqi^. 
mistake^  which  is  to  be  explained  and  corrected  by  the 
state  of  the  title  as  it  was  before  the  mortgage  "  (e). 

^^But  if  it  clearly  appear  to  have  been  the  intention  of  Bat  u  a  change 

were  really  in- 

the  wife  that  the  husband  should  have  the  equity  of  tended,  effect 

^       •^  must  be  given 

redemption^  he  must  have  if  (/).  *®  "• 

Wherever,  therefore,  the  transaction,  importing  more 
than  a  mere  mortgage  security,  gives  satisfactory  evidence 
of  an  intention  to  effect  a  change  of  the  beneficial  interest 
— ^the  husband  and  his  heirs,  and  not  the  widow  or  her 
heirs,  will  be  entitled  to  the  equity  of  redemption  (p). 

The  law  on  this  subject  was  deeply  considered  and  jackaon «.  innes. 
learnedly  discussed  in  the  case  of  Jackson  v.  Innes,  where 
the  decree  of  Lord  Eldon,  in  the  Court  of  Chancery,  was, 
on  the  motion  of  Lord  Bedesdale,  (and  with  the  assent 
of  Lord  Eldon  himself),  reversed  by  the  House  of  Peers. 
The  remarks  of  Lord  Redesdale,  in  moving  for  judgment, 
have  ftimished  the  rule  which  now  governs  the  profession 
in  transactions  of  this  nature.  The  collection  of  reports 
in  which  those  remarks  are  to  be  found  have  (but  not 
from  want  of  merit  and  utility)  a  narrow  circulation.  I 
therefore  extract  from  them  the  following  passages,  which 
are  the  most  material  of  Lord  Redesdale^s  address ;  pre- 
mising, however,  that  the  case  was  one  in  which  the  Lords 
were  of  opinion  that  there  was  evidence  of  an  intention 
to  change  the  beneficial  interest  in  the  wife^s  property; 
and  that  there  was  upon  the  face  of  the  deed  a  clear 
manifestation  of  such  intention,  equivalent  to  a  declara- 
tion ;  and,  consequently,  that  the  husband  and  his  heirs, 
and  not  the  heirs  of  the  wife,  (who  had  predeceased  her 
husband),  were  entitled  to  the  equity  of  redemption : — 

(e)  Per  Lord  Redesdale,  in  Jackson      ▼.  Hare,  6  Dow.  1 . 
y.  Jones,  1  Bli.  115.  (g)  Jadcson  y.  Innea,  I  Bli.  104. 

(/)  Per  Lord  Eldon,  in  Rusctmbe 
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wips's  EQUITY  W  ^^  ifi  highly  important,  in  all  cases,  that  the  principles  of 

OF  BBDEMP^  decisions  should  be  known  and  uniform,  that  professional  persons  may 

'  be  able  to  advise  with  safety.    In  a  case  of  this  kind,  a  purchaser 


522I?*i  **'  ^^^  acting  under  a  misconception  of  his  legal  adviser,  found  that  his  title 

was  deficient.  That  was  the  case  of  Buscambe  v.  HeM^e  (t),  in  which  the 
doctrine  of  resulting  trust  was  held  applicable.  In  the  present  case,  it 
is  alleged  that  there  is  a  distinct  ground,  ml.,  of  fraud,  to  annul  the 
limitation  to  the  husband.  But  no  such  ground  is  recognised  by  the 
decree,  or  established  in  evidence.  The  only  question,  therefore, 
which  is  now  presented  for  the  consideration  of  the  House  is,  whether 
the  decree  is  founded  upon  the  principle  which  regulated  former  deci- 
sions, and  was  established  by  the  judgment  of  this  House,  upon  the 
appeal  in  the  case  of  Buscombe  v.  Hare. 

The  case  of  Broad  y.  Broad  (k)  was  the  first  in  which  the  doctrine 
was  applied.  In  £q.  Ca.  Abr.  62,  it  is  laid  down  as  a  general  principle, 
that  where  money  is  borrowed  by  husband  and  wife,  upon  the  security 
of  the  wife's  estate,  although  the  equity  of  redemption  by  the  mortgage 
deed  is  reserved  to  the  husband  and  his  heirs;  yet  the  wife  shall 
redeem,  and  not  the  heir  of  the  husband ;  and  for  authority,  reference 
is  made  to  the  case  of  Broad  v.  Broad,  According  to  the  facts  of  that 
case,  to  be  collected  from  the  reports,  T.  B.,  the  husband  of  the  plaintiff 
in  the  suit,  settled  certain  houses  in  Bread  Street,  London,  to  the  use 
of  himself  for  life,  remainder  to  the  plaintiff  for  life  for  her  jointure. 
These  houses  were  burnt  down  in  the  Great  Fire  in  1666.  In  order  to 
rebuild  them,  the  husband  borrowed  600/.,  and  a  fine  was  levied  by 
husband  and  wife  to  the  lender  for  ninety-nine  years,  who  re-demised 
the  premises  to  the  husband  for  ninety-eight  years,  rendering  36/.  per 
annum,  and  binding  himself  to  repay  the  600/.  at  a  time,  &c.  The 
husband  had  agreed  with  the  wife  that  she  should  have  the  redemption, 
paying  the  interest  of  the  money  borrowed.  But  when  the  houses 
were  rebuilt,  the  husband  settled  them,  among  other  lands,  upon  him- 
self, in  tail  to  the  heirs  male  of  his  body — the  remainder  in  tail  to  his 
brother,  (who  was  defendant  in  the  suit),  charged  with  portions  of 
3000/.  to  his  daughters.  He  died,  making  his  brother,  the  defendant, 
his  executor ;  and  his  personal  estate  was  not  sufficient  to  pay  his 
debts.    The  defendant  had  executed  a  bond  upon  which  he  was  liable 

(h)  It  is  evident  that  these  re-  appointed  by  the  House  of  Lords, 

marks  of  Lord  Redesdale  were  taken  (i)  5  Dow.  1. 

down,  not  by  Mr.  BUgh,  but  by  Mr.  (k)  Eq,  Ca.  Abr.  316. 
Gumey,  the  sworn  short-hand  writer 
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as  surety  for  his  deceased  brother  to  the  amount  of  1600^^  which  he 
satisfied,  and  also  paid  the  interest  of  the  600/.  borrowed,  until  1681, 
when  the  plaintiff  filed  her  bill,  by  which  she  prayed  that  she  might 
redeem,  paying  proportionably,  and  hold  over  until  she  was  repaid 
with  interest.  The  defendant  insisted  that  the  premises,  having  been 
re-demised  to  his  brother,  were  assets  to  pay  his  debts ;  and  further, 
that  the  plaintiff's  title  was  but  a  parol  agreement  between  husband 
and  wife ;  and  that  he  (the  defendant)  had  no  notice  of  the  agreement 
until  the  filing  of  the  bill.  It  was  decreed,  that  the  plaintiff  should 
have  the  redemption,  pa3dng  a  third  part  of  the  principal,  but  should 
have  no  profits  received  by  the  defendant  until  the  filing  of  the  bill  in 
1681,  when  he  first  had  notice  of  the  agreement.  The  decree  there- 
fore, which  was  made  upon  the  original  hearing,  proceeded  entirely 
upon  the  foundation  of  the  agreement.  A  bill  of  review  having  been 
afterwards  filed,  suggesting  that  the  decree  was  founded  upon  a  trust 
arising  out  of  an  agreement  by  the  husband,  and  that  the  agreement 
was  not  mentioned  in  the  decree,  nor  stated  to  have  been  proved,— 
Lord  North,  then  Keeper,  admitted  the  objection  to  the  form  of  the 
decree,  and  said,  that  he  took  no  notice  of  the  agreement  on  that 
account,  but  affirmed  the  decree,  because  when  the  wife  joined  in  the 
fine  of  her  jointure,  in  order  to  a  mortgage  or  security,  it  was  not  an 
absolute  departing  with  her  interest ;  but  there  resulted  a  trust  for  her 
when  the  mortgage  was  paid,  to  have  her  estate  again,  as  if  it  had  been 
a  mortgage  on  condition,  and  the  money  paid  at  the  day. 

That  was  the  first  case  in  which  the  principle  was  established.  It 
has  ever  since  been  adopted  and  referred  to  in  all  subsequent  cases,  up 
to  the  late  decision  in  Riueombe  v.  Hare,  The  rule  fixed  by  those 
cases  is  no  more  than  this, — ^where  the  equity  of  redemption  is  reserved 
to  the  husband,  upon  a  mortgage  of  the  wife's  estate,  and  there  is 
nothing  more  in  the  transaction,  the  Courts  hold  that  no  alteration  of 
the  previous  rights  of  the  parties  is  affected.  But  it  is  an  exception  to 
that  rule,  where  other  circumstances  occur,  affording  evidence  of  an 
intended  alteration  of  rights. 

In  Bowell  v.  Whalley  (I)  the  wife  joined  with  her  husband  in  a 
mortgage  of  her  lands,  by  a  deed  containing  a  proviso  and  declaration, 
that  if  the  husband  and  wife,  or  either  of  them,  or  their  heirs,  execu- 
tors, &c.,  paid  to  the  mortgagee,  his  executors,  &c.,  the  sum  borrowed, 
the  fine  to  be  levied  according  to  a  covenant  contained  in  the  deed 


lord  bedbs- 
dale's  re- 
marks IN 

JACKSON  V, 
INNES. 


(0  1  Chan.  Rep.  116. 
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wiFB*s  BQuiTT  shoiild  6111116  to  the  husband  and  wife,  and  the  longest  liyer  of  them ; 
OP  REDEMP-     ^{ji  remainder  to  the  right  heirs  of  the  husband  for  ever.    Here  is  a 

'         case  of  a  distinct  decLiralion,  in  no  manner  depending  upon  the  proviso 

for  redemption,  but  defining  the  conrse  in  which  the  property  is  to  be 
carried  after  the  satisfaction  of  the  mortgage.  A  fine  was  afterwards 
levied,  according  to  the  agreement  among  the  parties ;  and  after  the 
death  of  the  hnsband,  a  bill  to  redeem  was  filed  by  the  relict.  The 
son  and  heir  of  the  former  hnsband,  being  a  party  defendant  in  the 
Boit,  was  an  infant.  The  Conrt  decreed,  that  the  plaintiff  and  the 
infant  should  proportionably  pay  what  was  due  upon  the  mortgage  at 
the  time  of  the  death  of  the  mortgagor,  rating  the  estate  for  the  life  of 
the  plaintiff  in  the  premises  at  one  third,  and  the  reversion  in  fee  of 
the  infant  at  two  thirds.  In  that  case  it  was  determined  that  the  sub- 
sequent declaration  and  limitation,  having  no  connexion  with  the 
proviso  for  redemption,  but  declaring  what  should  become  of  the  pro- 
perty after  the  mortgage  was  satisfied,  operated  against  the  construction 
of  a  resulting  trust  for  the  benefit  of  the  wife.  It  was  held  to  be  a 
distinct  settlement,  and  that  she  had  parted  with  her  estate.  In  the 
case  now  pending  before  us  for  judgment,  the  distinction  is  stronger ; 
for  it  is  the  mortgage  term  which  is  made  redeemable  by  the  husband 
and  wife ;  and  the  fee  ie  the  subject  of  the  settlement. 

In  the  case  of  7%e  Earl  of  Hunitingdcn  v.  Hie  Gountess  ofHvsaing- 
dan  (m)  the  mortgage  was  made  by  the  mother  of  the  plaintiff  joining 
with  her  husband,  of  lands,  being  her  inheritance;  and  the  purpose 
was  to  raise  money  for  the  husband  to  pay  for  the  place  of  captain  of 
the  Band  of  Pensioners.  The  mortgage  was  for  a  term  of  years,  subject 
to  which  the  estate  was  settled  to  the  Countess  (the  plaintiff's  mother) 
for  life,  remainder  to  the  plaintiff  in  tail ;  the  proviso  for  redemption 
being,  that  on  pa3rment  of  the  mortgage  money  the  term  should  cease. 
In  1683  the  Countess  joined  with  her  husband  in  an  assignment  of  the 
mortgage ;  and  in  the  deed  of  assignment  the  proviso  was,  that  on  pay- 
ment of  the  money  borrowed  by  them,  or  either  of  them,  the  mortgage 
term  was  to  be  assigned  as  they  or  either  of  them  should  direct  or 
appoint.  The  husband  afterwards  paid  off  the  mortgage,  and  took  an 
assignment  of  the  term  in  trust  for  himself,  and  by  will  bequeathed  his 
personal  estate  to  his  second  wife  (the  defendant),  who  claimed  the 
term.  The  plaintiff  (son  of  the  first  wife)  filed  a  bill  in  Chancery, 
praying  that  the  term  might  be  assigned  to  him.    The  Lord  Keeper 

(m)  2  Vem.  437. 
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refdsed  to  make  such  decree,  except  upon  the  usual  terms  of  a  re- 
demption, paying  principal,  interest,  and  costs ;  but  upon  appeal  to 
Parliament  (n)  the  decree  was  reversed ;  and  the  term  directed  to  he 
assigned  to  the  appellant,  with  an  account  of  the  profits  from  the  death 
of  the  appellant's  mother,  making  to  the  respondent  just  allowances  for 
the  maintenance  of  the  appellant,  and  management  of  the  estate.  In 
that  case,  the  limitation,  after  the  life  estate,  was  to  the  son  in  tail ; 
and  in  the  case  now  under  discussion,  it  is  to  the  husband  and  wife, 
and  the  heirs  of  their  bodies  ;  or,  in  default  of  issue,  to  the  survivor  of 
the  husband  and  wife  in  fee ;  and  that  is  the  only  difference  in  that 
respect  between  the  cases.  The  proviso  for  redemption  in  the  Earl 
of  Huntingdon's  case  was,  that  on  payment  by  either  of  them  the  term 
should  be  assigned  as  they  or  either  of  them  should  direct.  Under 
these  circumstances,  the  executrix  and  devisee  of  the  husband  insisted 
that,  as  he  had  paid  the  mortgage,  and  taken  the  assignment,  it  belonged 
to  her  as  his  representative.  The  son  of  the  former  wife  contended, 
that  the  estate  was  under  settlement,  and  bound  by  the  terms  of  the 
settlement ;  that  the  husband  and  wife  could  not  deal  with  the  estate 
beyond  their  own  interest :  and  it  was  held,  as  to  the  term  assigned  to 
the  husband,  and  possessed  under  his  will  by  the  defendantj  that  there 
was  a  resulting  trui^for  the  son. 

In  the  case  of  J<zcks<m  v.  Parker  (o),  which  was  decided  by  Sir 
Thomas  Sewell,  a  difficulty  occurred  of  a  different  description.  The 
husband  had  borrowed  a  sum  of  money,  and  in  order  to  make  a  security, 
by  mortgage  of  his  own  estate,  his  wife  joined  in  a  fine,  which  would 
have  had  the  effect  of  barring  her  of  any  claim  to  dower.  The  limit'* 
ation  of  the  equity  of  redemption  was  to  the  husband  and  the  wife, 
and  their  heirs  ;  and  there  was  a  declaration  in  the  deed,  that,  after 
payment  of  the  money  lent  on  the  mortgage,  the  fine  should  enure  to 
the  husband  and  his  heirs.  Other  charges  were  afterwards  made  upon 
the  estate,  and  those  subsequent  charges  were  all  made  redeemable  by 
the  husband  and  wife,  and  their  heirs.  The  husband  by  his  will  made 
a  disposition  of  this  property,  in  trust  to  raise  provisions  for  all  his 
children.  But  the  will  was  disputed  by  the  eldest  son  and  heir-at-law, 
upon  the  ground,  that  it  was  a  devise  of  the  equity  of  redemption,  of 
which  the  husband  was  not  sole  seised ;  because  the  equity  of  re-» 
demption  was  reserved  to  the  husband  and  wife,  and  their  heirs.    Sir 


LORD   redes- 
dale's  RE- 
MARKS IN 
JACKSON  V^ 
INNES. 


(n)  Bro.  P.  C.  1 ;  Journals  of  the  House  of  Lords,  vol.  xvii.  p.  236. 
(o)  Amb.  687. 
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wiFs's  BQuiTT   Thomas  Sewell  decided  that  upon  a  contest  for  redemption  the  Court 
OF  RBDEM p-     wonld  regard  the  ownership  of  the  estate  previous  to  the  mortgage ; 

'  and  in  that  view  the  hnsband  would  he  considered  as  the  person 

entitled  to  redeem,  the  wife  heing  entitled  to  redeem  only  in  respect  of 
her  interest,  which  would  have  been  only  a  ri^t  to  dower,  if  she  had 
survived  her  husband.  In  such  case  she  would  have  been  entitled  to 
have  had  the  estate  redeemed  for  the  purpose  of  letting  in  her  dower ; 
but  there  her  right  ended.  In  that  case  it  was  argued,  ''  That  the 
Court  wiU  put  a  true  construction  on  the  deed,  by  taking  into  con- 
sideration the  ownership  of  the  estate,  and  the  purpose  for  which  the 
deed  was  made.  The  husband  was  the  owner  of  the  estate,  and  the 
intention  of  the  deed  was  merely  to  make  a  mortgage,  and  the  wife  was 
made  a  party  and  joined  in  the  fine,  for  the  sake  of  the  mortgagee.*' 
And  this  argument  was  adopted  by  the  judgment. 

In  the  case  of  CorbeU  v.  Barker  (p),  according  to  the  report,  the 
Court  do  not  seem  to  have  had  the  least  notion  that  there  existed  a 
resulting  trust,  such  as  the  House  of  Lords  held  to  exist  in  the  case  of 
BiMComhe  v.  Hare;  and  they  dismissed  the  bill.  In  that  case,  it 
appears  probable  that  Baron  Thomson  doubted  the  correctness  of  the 
decision  ;  for  he  says,  ''  That  a  reservation  of  the  kind  now  under  di»< 
cussion,  in  a  fine  levied  completely  diveno  intuitu,  shall  not,  without 
an  express  declaration  of  such  an  intention,  cany  the  estate  in  a  new 
channel."  The  cause  being  afterwards  reheard,  the  Court  seems  to 
have  been  of  opinion,  that  a  trust  resulted  in  favour  of  the  original 
owner  of  the  estate,  and  determined  accordingly.  The  report  of  the 
case  is  so  very  imperfect  in  its  language  and  statements,  that  it  is 
difficult  to  discover  what  were  the  facts  of  the  case,  and  the  point 
decided  ;  but,  as  far  as  they  can  be  collected,  the  case  appears  to  have 
been  of  the  same  nature  as  Broad  v.  Broad,  and  the  other  cases  which 
have  been  decided  upon  a  similar  principle. 

It  must  be  admitted  as  an  established  principle,  to  be  applied  in 
deciding  upon  the  effect  of  mortgages  of  this  description,  whether  it  be 
the  estate  of  the  wife  or  the  estate  of  the  husband,  if  the  wife  joins  in 
the  conveyance,  either  because  the  estate  belongs  to  her,  or  because  she 
has  a  charge  by  way  of  jointure  or  dower  out  of  the  estate,  and  there 
is  a  mere  reservation  in  the  proviso  for  redemption  of  the  mortgage, 
which  would  carry  the  estate  from  the  person  who  was  owner  at  the 
time  of  executing  the  mortgage,  or  where  the  words  admit  of  any 

(;>)  1  Anstr.  138. 
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ambiguity  ;  that  there  is  a  resalting  trast  for  the  benefit  ef  the  wife,  or 
for  the  benefit  of  the  husband,  according  to  the  circnmstanees  of  the 
case.  But  here,  it  seems  to  me  that  the  operation  of  the  deed  as  to 
the  mortgage  tenn,  and  the  operation  of  the  deed  as  to  the  limitation 
of  the  fee,  are  wholly  distinct,  and  do  not  in  any  way  depend  on  each 
other.  The  question  does  not  arise  upon  the  inteipretstion  of  the 
proviso  for  redemption ;  but  it  arises  upon  a  distinct  and  subsequent 
clause  of  the  deed.  The  term  and  the  fee  aie  kept  distinct  in  the 
deed.  The  teim  is  a  security  for  the  repayment  of  the  money  lent ; 
and  when  the  mortgage  should  be  discharged  the  intention  of  the 
maker  of  the  deed  was,  that  the  term  should  be  completely  at  an  end. 
The  way  in  which  they  proposed  to  effect  this  was,  by  declaring  that, 
upon  payment  of  the  money  due,  the  term  should  cease.  If  the  money 
had  been  paid  at  the  day,  the  term  ceasing,  there  would  have  remained 
nothing  of  the  mortgage  operating  upon  the  property.  But  there  would 
then  have  remained  the  declaration  in  the  deed,  directing  what  should 
be  done  with  the  estate,  subject  to  the  term.  The  term  being  at  an 
end,  the  operation  of  the  deed,  so  &r  as  it  declared  the  limitations  of 
the  estate,  subject  to  the  term,  remained  perfectly  distinct,  and  had  no 
connection  whatsoever  with  the  existence  of  a  term,  which  then  would 
have  ceased  to  exist.  A  Court  of  Equity  will  so  deal  with  a  declaration 
that  upon  pajrment  of  a  sum  of  money  on  a  given  day  the  term  shall 
cease,  that  although  the  term  becomes  absolute  by  nonpayment  of 
the  money  at  the  day,  it  is  still  subject  to  redemption.  By  whom  it 
may  be  redeemed  must  be  discovered  from  the  title,  which  by  the 
deed  itself  is  declared  to  be  in  the  husband  and  wife,  for  their  respec*- 
tive  lives,  then  to  the  heirs  of  their  bodies,  and  then  to  the  survivor  in 
fee.  Upon  the  declarations,  therefore,  and  the  provisions  of  that  deed, 
the  redemption  would  arise  by  implication,  in  case  the  money  was  not 
paid  at  the  day.  The  implication  must  be  drawn  from  the  deed  itself 
declaring  who  were  the  persons  entitled  to  the  estate. 

In  all  the  cases  decided  upon  the  general  principle,  the  grounds  of 
the  decision  were,  '^that  the  mode  in  which  the  redemption  was 
limited,  was  by  mistake  or  improper  contrivance  introduced  into  the 
deed.'*  But  in  this  case,  there  is  no  ground  to  raise  such  imputations. 
For  the  deed  is  clear  and  express  in  its  declarations  and  provisions. 
The  case  is  really  in  principle,  if  not  in  circumstances,  the  same  as  the 
case  of  BoweU  v.  WhalUy. 

Upon  these  grounds  it  appears  to  me  that  the  part  of  this  decree 
which  declares  that  the  appellant  was  a  trustee  of  the  equity  of 
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OF  BEDEMF- 
TION. 

Lord  Eldon's 
ranarks. 


wiFB*s  BQUiTT  i«demption  is  not  according  to  law.    I  shall  move  simply  to  reverse 

this  decree. 

The  Lord  Chancellor  Eldon.'-The  circumstances  of  this  case  are 
certainly^  in  point  of  fact,  much  better  understood  than  they  were ; 
and  much  greater  research  has  been  made  into  cases,  so  as  to  bring 
before  the  consideration  of  the  House  the  true  principle  of  decision. 
The  Court  below  did  not  rightly  apprehend  the  case,  as  it  now  appears. 
The  judgment  of  this  House  will  remove  a  difficulty,  which  I  know  is 
floating  in  the  minds  of  many  persons.  I  conceive  it  to  have  been  the 
opinion  of  Lord  Thurlow,  that,  in  order  to  dispose  of  the  equity  of 
redemption  of  the  wife  in  an  estate,  it  was  absolutely  necessary  there 
should  be  in  the  recitals  of  the  instrument  some  expression  that  the 
parties  meant  it  so :  that  it  was  not  enough  to  collect  the  intention 
from  the  limitations  ;  but  that  there  must  be  something  more  upon  the 
fEice  of  the  deed  to  lead  the  wife  to  understand  what  those  limitations 
were.  It  does,  however,  occur  to  me,  on  looking  into  the  cases  which 
have  been  referred  to,  that  such  a  proposition  cannot  be  supported  ; 
and  therefore  I  am  of  opinion  that  the  decree  must  be  reversed. 
Decree  reversed  accordingly  (q). 


{q)  The  case  of  Jackson  v.  Irmea 
is  remarkable  as  being  the  only 
instance  in  which  a  judgment  of 
Lord  Eldon's  was  reversed.  Great 
as  that  lawyer  unquestionably  was, 
the  preceding  exposition  will  con- 
vince us  that  he  did  not  enjoy 
without  a  rival,  the  eminence  which 
was  unquestionably  his  due.  Lord 
Kedesdale,  after  having  discharged 
the  judicial  duties  of  the  Great  Seal 
in  Ireland  with  consummate  ability 
for  a  period  of  four  years,  retired 
on  the  appointment  of  the  Whig 
ministry  in  1 806.  There  was  nothing 
odd  in  this.  But  when  his  friends 
returned  to  power,  in  1807,  the  odd 
thing  was,  that  they  kept  Lord 
Redesdale  at  home  without  office, 
and  sent  Lord  Bfanners  in  his  stead 
to  be  Chancellor  of  Ireland.  The 
subsequent  years  of  his  life  (a  very 
long  one)  were,  however,  not  lost  to 


the    profession.     He  sat  regularly 
in  the   House  of    Peers,    advising 
their  Lordships  on  all  appeals  and 
writs  of  error,  and  other  judicial 
business.    In  learning,  it  is  hard  to 
say  that  he  was  not  equal  to  Lord 
Eldon.  He  had  powers  of  expoedtion 
too  ;  and  excelled  as  a  legal  writer. 
In  the  judgments  of  Lord  Redesdale 
we   see    general   rules    luminously 
descanted  upon  ;  for  this  great  mas- 
ter of  equity  had  a  just  confidence 
in  himself,  and  never  Mttered  away 
his  meaning  by  timid  and  dexterous 
qualifications.      He  committed  him- 
self generously  and  boldly  to  all  his 
propositions,  for  he  knew  and  felt 
that  they  had  a  foundation  of  granite. 
Herein  lay  his  superiority  over  Lord 
Eldon,  who  scarcely  ever  tied  him- 
self  down  to  anything  beyond  the 
decision  of  the  particular  case  before 
him. 


TTHE    MARRIAGE    BY   THE    HUSBAND^S   DEATH.  181 

In  Reeve  v.  Hicks  (r),  Sir  John  Leach  held  that  a  widow  wife's  equity 

,  OP  REDEMP- 

was  entitled  to  redeem  her  copyholds  which  had  been  uion. 
charged  during  the  coverture;  but  with  respect  to  her  Reev»v.Hkk8T 
freeholds^  which  had  been  also  charged  on  the  same  occa- 
sion, the  circumstances  were  as  follow,  namely — ^that  the 
husband  and  wife  had  mortgaged  them  for  a  thousand 
years,  reserving  the  power  to  redeem  to  them  or  either  of 
them ;  and  they  likewise  covenanted  to  levy  a  fine  to  the 
mortgagee  for  the  term,  and,  subject  thereto,  to  the  hus- 
band  and  hu  heirs  and  assigns  for  ever,  A  fine  was  duly 
levied  pursuant  to  the  covenant ;  and  the  husband  subse- 
quently released  his  equity  of  redemption  to  the  mortgagee 
in  fee,  who  entered  into  possession.  His  Honour  observed 
that  '^the  case  was  not  distinguishable  in  principle  from 
that  of  Jackson  v.  Innes,  The  limitation  of  the  uses  of  the 
fine  had  no  connexion  with  the  purposes  of  the  mortgage, 
or  the  proviso  of  redemption,  but  was  altogether  a  new 
settlement,'^  The  widow,  therefore,  was  not  allowed  to 
redeem,  for  she  had  by  her  own  act,  and  in  a  legal  manner, 
not  merely  mortgaged  her  estate  for  her  husband^s  debt, 
but  actually  transferred  the  entire  beneficial  interest  out 
and  out  from  herself  and  her  heirs  to  her  husband  and  his 
heirs ;  a  result  which  the  Court  wiU  in  general  be  reluctant 
to  admit,  but  which  it  cannot  in  the  face  of  strong  acts 
and  expressions  exclude ;  for  there  is  no  reason  in  law  or  , 
equity  why  a  wife  should  not,  if  so  minded,  convey  her 
estate  to  her  husband. 

The  widow  has  also  a  right  in  equity  to  have  her  estate  wife's  equity  of 

ezonerfttioiL 

exonerated  out  of  her  husband^s  assets.  This  equity  is  put 
upon  the  principle  that  she  is  considered,  when  mortgaging 
her  property  for  her  husband's  debt,  to  stand  in  the  atti- 
tude of  a  surety ;  from  whence  it  foUows  that  she  must  be 

(r)  2  Sim.  &  Stu.  403. 
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wife's  equity  invested  with  the  usual  privileges  of  that  character^ — the 
no5.        first  of  which  is  indemnity  from  the  principal  for  whose 
Treatedua        benefit  her  security  was  interposed. 
surety.  ijj^^  ^^  j^^^^^  j^  jaid  dowu  by  Lord  Hardwicke  with  his 

accustomed  clearness^  that 

It  is  a  common  case  for  a  wife  to  join  in  a  mortgage  of  her  inherit- 
ance for  a  debt  of  her  husband.  After  his  death  she  is  entitled  to 
have  her  real  estate  exonerated  ont  of  his  personal  and  real  assets  ;  the 
Court  considering  her  estate  only  as  a  surety  for  his  debt  (s). 

8toLdi?to?^iJe       ■'^^  same  great  Judge,  in  Parteriche  v.  Pawlet  {i),  says 
of  the  mortgagee,  ^hat  the  wifc  paying  her  husband's  mortgage  debt  by  a 

loan  of  money  out  of  her  separate  estate,  is  as  much  en- 
titled to  stand  in  the  place  of  the  mortgagee  as  if  she  were 
a  stranger;  adding  also,  that  if  she  joins  with  him  in 
charging  her  estate,  she  is,  in  like  manner,  entitled  to 
stand  in  the  place  of  the  mortgagee,  and  to  be  satisfied  out 
Husband's  other    of  jjer  husbaud's  estate.     Hence  it  follows,  as  indeed  Lord 

creoitors  have  no  ' 

preference  over     Hardwickc  declared  in  Robinson  v.  Gee  (w),  already  cited, 

that  the  other  creditors  of  the  husband  cannot  stand  in  the 
place  of  the  mortgagee  against  her  {w).  So  that  they  are 
entitled  to  no  preference  over  her  in  the  administration  of 
his  assets. 

(s)  Bobimony,  Oee,  1  Yes.  Sen.  252.  are :  ^  None  of  his  (the  husband's) 

(t)  2  Atk.  384.  creditors  have  a  right  to  stand  in  the 

(«)  Ubi  supra.  place  of  the  mortgagee  to  come  round 

(x)  The  words  of  Lord  Hardwicke  on  the  wife's  estate." 


CHAPTER  VI. 

LIABILITIES  ARISING  FROM  THE  DISSOLU- 
TION OF  THE  MARRIAGE  BY  THE  DEATH 
OF  THE  HUSBAND. 


SECTION  I. 

WHETHER  THE  WIDOW  IS  BOUND  TO  BURY  HER         whbtthbr  the 

DECEASED  HUSBAND.  widow  is 

BOUND  TO  BURY 

HEB  DECEASED 

HUSBAND. 


As  a  general  rule  it  would  rather  appear  that  the  widow 
is  not  subject  to  this  obligation,  which  seems  with  more 
reason  and  justice  to  fall  on  the  husband's  representative  (a). 

In  a  late  case  (ft),  however,  it  was  held  by  the  Court  of 
Exchequer  that  a  widow,  who  was  also  an  infant,  might 
bind  herself  by  contract  for  the  expense  of  her  husband^s 
interment.  This  conclusion  (arrived  at  by  an  exercise  of 
judicial  ingenuity,  which  may  be  thought  not  entirely  to 
have  overcome  the  difficulties  of  the  subject)  proceeded  on 
the  ground  that  the  decent  burial  of  the  deceased  husband 
should  be  construed  to  be  a  benefit  and  comfort  to  his 
surviving  and  sorrowing  widow;  and  therefore  that  the 
case  should  be  regarded  a^  coming  within  the  rule  of  law 
which  makes  the  contract  good  where  the  infant  is  a 
gainer  by  it.  After  holding  that  an  in&nt  husband  could 
contract  for  the  burial  of  his  deceased  wife,  she  being 

(a)  See  Tugioell  v.  Haynvan,  3  (6)  Chappie  y.  Cooper,  13  Mee.  &. 

Camp.  298  ;  Rogers  v.  Prwe,  3  Y.  &       Wei.  259  ;  13  Law  J.  N.  S.  Exch. 
J.  28.  286. 
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WHETHER  THE  persoua  conjuncta  with  him,  and  her  interment  being  a 

^(TIDOW    IS 

BOUND  TO  BURT  personsl  benefit  to  him,  the  Court  said — "  If  this  be  so,  we 

do  not  see  why  the  contract  for  the  burial  of  the  husband 
should  not  be  the  same  as  a  contract  by  the  widow  for  her 
own  personal  benefit.  Her  coverture  is  at  an  end ;  and  so 
she  may  contract,  and  her  infancy  is  no  defence  if  the 
contract  be  for  her  personal  benefit/^ 


HER  DECEASED 
HUSBAND. 


SECTION   II. 

RETivAL  OP         REVIVAL  OF  THE  WIFE'S  LIABILITY  TO  PERSONAL 

WIPE'S  LIABILI-  EXECUTION. 

TIES. 


During  marriage,  the  wife,  as  we  have  already  seen,  was 
protected  by  her  coverture  from  personal  execution  in 
respect  of  debts  contracted  by  her  dum  sola  (c) ;  unless, 
indeed,  it  appeared  that  she  had  separate  property.  When, 
however,  her  coverture  is  put  an  end  to  by  the  death  of  her 
husband,  she  is  again  subject  to  a  demand  and  to  personal 
execution  for  those  debts  which,  having  been  contracted 
by  her  before  marriage,  have  remained  undischarged  and 
unsatisfied  during  the  coverture.  Thus,  in  Woodman  v. 
Chapman  (e2),  where  an  action  for  debt  was  brought  against 
a  widow,  it  appeared  that  the  debt  had  been  contracted  by 
her  before  her  marriage  with  her  late  husband.  The 
point  was  taken  that  his  representatives  alone  were 
liable  for  it.  But  Lord  EUenborough  held  that  the  debt 
survived  against  the  widow  upon  her  husband's  death. 

This  rule  appears  hard,  especially  in  cases  where  the 
wife,  by  the  very  fact  of  matrimony,  has  surrendered  aU 
her  property  to  her  husband,  whose  representatives,  it  thus 
appears,  cannot  be  charged  for  her  debts. 

(c)  See  Bupra,  p.  40.  (<2)  1  Camp.  189. 
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Causes  of  action  surviye  against  the  wife^  which  accrued     bbtiyal  op 
dunng  the  coverture  in  respect  of  her  real  estate ;  or  for  j,j^^ 

any  personal  wrongs  done  by  her  when  sole  {e).  ' 

If  an  action  had  been  brought  against  the  husband  alone 
for  a  debt  of  the  wife  incurred  by  her  dum  sola,  and  he 
died  before  judgment,  the  action  would  abate;  and  it 
would  be  necessary  for  the  plaintiff  to  begin  again.  But  if 
the  action  had  been  brought  against  husband  and  wife 
together,  the  same  consequence  would  not  arise  upon  her 
husband^s  death  before  judgment.  For  in  such  a  case  I 
understand  that  by  the  practice  of  the  common-law  courts 
the  plaintiff,  by  entering  upon  the  roU  a  suggestion  of  the 
husband's  death,  might  prosecute  the  suit  against  the 
surviving  wife  to  judgment (/).  If  this  be  so,  it  furnishes  a 
reason  for  joining  the  wife  as  a  defendant  in  aU  actions 
brought  against  the  husband  in  respect  of  debts  contracted 
by  his  wife  dum  sola. 

(c)  See  note  by  Lord  Campbell  to  (/)  See  remarks  of  Tindal,  C.  J., 
the  above  case  of  Woodmcm  v.  Chap-  in  Oaten  v.  Maddey,  12  Mee.  &  Wei. 
ffum.  855. 


CHAPTER  Vn. 

RIGHTS  ARISING  FROM  THE  DISSOLUTION 
OF  THE  MARRIAGE  BY  THE  DEATH  OF 
THE  WIFE. 


SECTION  I. 
HusBAHD's  HUSBAND'S  RIGHT  OF  ADMINISTRATION. 


RIGHT  OF  AD- 
MINISTRATION. 


On  the  death  of  the  wife^  the  law  compels  the  Spiritual 
Judge  (in  whom  this  jurisdiction  resides)  to  grant  adminis- 
tration of  her  estate  to  her  husband^  and  to  him  alone^ 
unless  he  renounce  or  decline  it. 

It  would  appear  at  one  time  to  have  been  doubted 
whether  the  Ordinary  might  not  refuse  administration  to 
the  husband^  and  elect  to  grant  it  to  the  wife's  next  of 
kin  (a).  But  Mr.  Justice  Williams^  in  his  valuable  work 
on  Executors  and  Administrators^  lays  down  the  law  as 
follows  (i) :—''  This  right  (the  husband's  right  of  adminis- 
tration to  the  wife)  belongs  to  the  husband  exclusively  of 
all  other  persons  (c) ;  and  the  Ordinary  has  no  power  or 
election  to  grant  it  to  any  other  {d).  The  foundation  of 
this  claim  has  been  variously  stated  :  by  some  it  is  said  to 

(a)  Toner's  Ex.  &  Adm.,  3rd  Ed.,  arises  who  will  then  be  entitled  to 

p.  83.  letters  of  administration  de  bonis 

(6)  Vol.  i.|  page  315.     But  see  non  of  her  estate, 

what  is  said  supT%  p.  53,  note  (z),  as  (c)  Humpkrey  v.  BvUen,  1  Atk. 

to  the  case  where  the  husband  dies  459. 

without  having  taking  out  adminis-  (cQ  Sir    Ckorge    Sand's    casty    3 

tration  to  his  wife,  and  the  question  Salk.  22. 
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BIGHT  OF  AD> 
MINISIBATION. 


be  deiiyed  from,  the  statute  SI  Edw.  3,  on  the  ground      husbano^s 

of  the  husband's  being  '  the  next  and  most  lawful  friend  ^ 

of  his  wife  (e) ;  while  there  are  other  authorities^  which 

insist  that  the  husband  is  entitled  at  common  law^  jure 

mariti,  and  independently  of  the  statutes  (/).     But  the 

rights  however  founded^  is  now  unquestionable^  and  is 

expressly  confirmed  by  the  statute  29  Car.  2,  c.  3^  which 

enacts,  that  the  Statute  of  Distribution  (22  &  23  Car.  2, 

c.  10,)  '  shall  not  extend  to  the  estates  of  femes  covert, 

that  shall   die  intestate,  but  that  their  husbands  may 

demand  and  have  administration  of  their  rights,  credits, 

and  other  personal  estates,  and  recover  and  enjoy  the 

same  as  they  might  have  done  before  the  making  of  the 

said  Act.' " 

This  right  of  administration  to  the  wife  is  not  an  eccle- 
siastical, but  a  civil  right  of  the  husband,  though  it  is  a 
right  to  be  administered  in  the  Ecclesiastical  Court  (g). 

It  would  appear  that  it  is  only  where  there  are  choses 
in  action  of  the  wife  unrecovered  at  her  death,  that  the 
husband  can  gain  any  object  by  taking  out  administration 
to  her.  For  we  have  seen  that  all  her  other  personal 
property  passes  to  the  husband  by  virtue  of  the  marriage  : 
— ^that  is,  jure  mariti. 

Property  received  by  the  husband  in  this  his  represen- 
tative character,  as  administrator  of  his  wife,  is  liable  to 
her  debts ;  whereas  property  acquired  by  him  jure  mariti 
is  his  absolutely.  This  distinction,  although  artificial,  is 
intelligible;  and  seems  to  follow  as  a  necessary  conse- 
quence from  general  rules.     As  the  wife's  administrator, 

(e)  3  Salk.  22  ;  Mhtt  ▼.  Owr,  2  Fortre  v.  Fortre,  1  Show.  861  ;  Bex 

Phillim.  19.  V.  Bette»worth,  2  Stra.  1111,  1112  ; 

{/)  Com.  Dig.  AdminiBtrator,  (B.  but  it  seems  clear  that  the  husband 

6);  WaU  V.  TToft,  3  Ves.  247.  Others  is  not  of  kin  to  his  wife  at  all ;  Watt 

have  supposed  that  the  husband  is  v.  WcUt,  3  Ves.  244. 

entitled,  as  next  of  kin  to  the  wife  ;  (g)  Williams  on  Exors.,  ubi  supra. 
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husband's 
bight  of  ad- 
ministration. 


therefore^  the  husband  is  answerable  to  the  amount  of  her 
assets.  And  a  creditor  in  respect  of  a  debt  due  firom  her 
before  marriage  (for  during  the  coverture  she  cannot 
have  contracted  any  obligation)  may  in  such  a  case  and 
to  this  extent  recover  from  the  husband.  Thus^  in 
Heard  v.  Stanford  (h)j  the  defendant's  wife  had  dum  sola 
given  the  plaintiff  a  promissory  note  for  50/.  She  after- 
wards married^  bringing  her  husband  a  fortune  of  700/.; 
part  of  which  he  received  during  the  coverture,  and  part 
consisted  of  a  chose  in  action  recovered  by  him  after  her 
death,  as  her  administrator.  Lord  Chancellor  Talbot^ 
upon  a  bill  filed  against  the  husband  by  the  promisee  of 
the  note,  decreed  an  account  of  what  he  had  received 
since  his  wife^s  death,  as  her  administrator,  but  declared 
that  he  should  be  liable  for  so  much  only. 


husband's 

BIGHT  TO 

AB&EABS  OF 

BKNT. 


SECTION    11. 

HUSBAND'S  RIGHT  TO  ARREARS  OF  RENT  OF  WIFE'S 

ESTATE. 

Before  the  82  Hen.  8,  c.  37,  if  a  husband  did  not, 
during  the  coverture,  recover  arrears  of  rent  which  had 
become  due  to  his  wife  before  the  marriage,  he  could  not 
after  her  death  compel  payment  of  them.  This  was  an 
inconvenience;  and  was  remedied  by  this  Act,  which 
gives  the  husband  and  his  executors  and  administrators 
an  action  of  debt  for  such  arrears,  with  liberty  to  distrain 
for  the  same  in  like  maimer  and  form  as  if  his  wife  were 
still  living  (f)» 


(A)  Cft.  Temp.  Talb.   173;  3  P.      4th  Ed.,  tit.  «  Bar.  and  Fem.,"  p.  84 ; 
Wms.  409.  1  Rop.  206. 

(i)  Co.  litt.  361,  b.;  Com.  Dig., 
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SECTION  III. 
CURTESY  CONSUMMATE.  curtesy  con- 

SUMMATE. 


The  husband's  curtesy,  which,  as  before  observed  (i), 
initiates  on  the  birth  of  issue  capable  of  inheriting  the 
wife's  estate,  becomes  consummate  on  the  dissolution  of 
the  marriage  by  her  decease.  The  husband,  while  in  the 
enjoyment  of  this  estate,  is  called  tenant  by  the  curtesy, 
and  sometimes  tenant  by  the  curtesy  of  Enff land;  though 
why  of  England,  in  particular,  is  not  apparent ;  since  the 
same  right  exists  in  Scotland,  and  was,  I  apprehend, 
common  to  every  country  under  the  feudal  government. 

The  wife's  estate,  to  be  subject  to  the  curtesy,  may  be 
either  legal  or  equitable.  But  it  must  be  a  several  one, 
or  else  held  under  a  tenancy  in  common.  It  must  not 
be  joint  (/).     It  must  also  be  an  estate  in  possession  (m). 

''It  would  seem,"  says  Mr.  Williams  (w),  "that  under 
the  law  of  inheritance,  as  it  now  stands,  the  husband  can 
never  become  tenant  by  the  curtesy  to  any  estate  which 
his  wife  has  inherited.  For  descent  is  now  traced,  not 
from  the  person  last  actually  seised,  but  from  the  last 
purchaser  (o).  The  issue  of  the  wife,  therefore,  must 
trace  their  descent,  as  heirs  to  the  estate,  not  from  the 
wife,  but  from  the  purchaser ;  and  there  is  consequently 
no  possibility  of  their  ever  inheriting  the  estate  as  her 
heirs.  The  condition,  therefore,  which  would  entitle  the 
husband  to  become  tenant  by  the  curtesy  cannot  be 
fulfilled." 

(ib)  Supra,  p.  123.  (o)  Under  the  3  &  4  Will.  4,  c. 

(Q  Co.  Litt  183,  a.  106,  establishing  the  new  roles  of 

(m)  2  Bhk  Com.  127.  descent 
(n)  Real  Property,  p.  168. 
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cuBTBBT  CON-       FoF  wlucli,  Riid  foT  othcT  reasons^  it  is  probable  that 

! —  tenants  by  the  curtesy  will   but  rarely  hereafter  give 

trouble  to  the  Courts;  and  much  curious  learning  relative 
to  them  and  their  estates  is  now  become  useless. 

One  thing,  however,  may  be  adverted  to ;  namely,  that 
where  the  husband  alone  has,  during  the  coverture,  chained 
his  wife's  estate,  the  charge,  which  would  otherwise  expire 
with  the  coverture,  will,  on  his  becoming  tenant  by  the 
curtesy,  continue  during  his  life  {p). 

(p)  1  Rop.  137. 


CHAPTER  VIII. 

LIABILITIES  ARISING  FROM  THE  DISSOLU- 
TION  OF  THE  MARRIAGE  BY  THE  DEATH 
OF  THE  WIFE. 


SECTION  I. 
THE  HUSBAND'S  OBLIGATION  TO  BURY  HIS  DECEASED 

WIFE,  OBLIGATION   TO 


husband's 


The  husband  is  bound  to  bury  his  deceased  wife ;  that 
is  to  say^  he  is  bound  to  defray  the  chaises  of  her  inter- 
ment. This  is  a  legal  obligation.  Thus^  in  Jenkins  v. 
Tltcker  {a),  on  the  death  of  a  wife  during  the  absence  of 
her  husband  abroad^  a  person  who  had  paid  the  expenses 
of  her  funeral  (the  same  having  been  suitable  to  the  rank 
and  fortune  of  the  husband)  was  held  entitled  to  recover 
from  him  the  amount  of  the  money  so  laid  out.  Nay, 
even  an  iitfant  husband  may  contract  for  the  interment  of 
his  deceased  wife ;  for,  in  the  case  of  Chappie  v.  Cooper  {b), 
before  cited,  the  Court  of  Exchequer  stated  the  law  to  be 
as  follows :  "  There  are  many  authorities  which  lay  it  down 
that  decent  Christian  burial  is  a  part  of  a  man's  own  rights ; 
and  we  think  it  is  no  great  extension  of  the  rule  to  say, 
that  it  may  be  classed  as  a  personal  advantage,  and  reason- 
ably  BecesLy  to  him.  H^perly,  if  hTlLves  any.  is 
Uable  to  be  appropriated  by  his  administrator  to  the  per- 
formance of  this  proper  ceremonial.  If  then  this  be  so, 
the  decent  Christian  burial  of  his  wife  and  lawfcd  children, 
who  are  the  persona  conjunct^  with  him,  is  also  a  personal 

(a)  1  H.  Bla.  90.  (6)  13  Mee.  &  Wei.  259. 
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advantage^  and  reasonably  necessary  to  him;  and  then 
the  rule  of  law  appUes^  that  he  may  make  a  binding  con- 
tract for  it.  This  seems  to  us  to  be  a  proper  and  legiti- 
mate consequence  from  the  proposition  that  the  law  allows 
an  infant  to  make  a  valid  contract  of  marriage  (c).  If 
this  be  correct^  then  an  infant  husband  may  contract  for 
the  burial  of  his  wife  or  lawful  children.  The  contract 
will  have  validity^  because  it  is  a  contract  for  the  burial  of 
those  who  are  peraome  can^nctte  with  him  by  reason  of 
the  marriage^  and^  as  such^  it  is  a  contract  for  his  own 
personal  benefit.^'  Hence,  it  will  bind  him,  though  under 
age. 


SECTION  11. 
DEBTS  OF  THE  DECEASED  WIFE. 


We  have  seen,  and  have  thought  it  a  reasonable  arrange- 
ment, that  the  law  which  gives  the  husband  the  wife's 
property,  subjects  him  also  to  the  payment  of  her  debts. 
For  those  debts,  of  whatever  amount,  he  is  liable  through* 
out  the  coverture;  although  he  may  have  received  no 
fortune  or  pecuniary  benefit  by  his  wife.  There  is  nothing 
veiy  hard  k  thilZ  a  general  rule;  although  it  is  true 
that  in  some  instances  unwary  and  incautious  husbands 
are  surprised,  and  perhaps  confounded,  after  matrimony, 
by  the  discovery  of  unforeseen  and  unexpected  embarrass- 
ments. 

We  have  now,  however,  arrived  at  the  natural  place  for 
considering  what  becomes  of  the  wife's  debts  at  her  death, 
the  husband  her  surviving?  Are  they  recoverable  from 
her  husband,  who  peradventure  has  received  a  million  of 
money  by  Ins  wife ;  or  is  he  entitled  to  retain  her  dowry 


(c)  It  is  new  to  say,  that  because      may    enter    into    other    contracts, 
an  infant  can  many,  therefore  he      See  supra,  p.  12. 
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to  his  own  exclusive  use,  bidding  defiance  to  her  creditors  ?    »™«  o^  ^^ 

'  °  CEASED    WIPE. 

In  other  words,  does  the  law,  (the  perfection  of  reason,) 

and  does  equity,  (the  perfection  of  justice,)  sanction  an  act 
which  no  honest  man  would  commit? 

This  question  was  answered,  upwards  of  a  century  ago, 
by  a  very  great  judge,  whose  splendid  reputation  in  his 
own  day  was  not  eclipsed  even  by  the  glory  of  his  more 
fortunate  successor.  In  the  case  of  Heard  v.  Stanford, 
Lord  Chancellor  Talbot  (d)  thus  expressed  himself : 

''The  question  is,  whether  the  husband,  as  such,  be 
chargeable  for  a  debt  of  his  wife^s,  after  her  death,  in  a 
court  of  equity  ?  As,  on  the  one  hand,  the  husband  is  by 
law  liable  to  all  his  wife^s  debts  during  the  coverture, 
although  he  did  not  get  one  shilling  portion  with  her,  and 
although  her  debts  should  amount  to  any  sum  whatever; 
so,  on  the  other  hand,  it  is  as  certain  that  if  the  debt  be 
not  recovered  during  the  coverture,  the  husband  is  no 
longer  chargeable  as  such,  let  the  fortune  he  received  be 
ever  so  great.  The  case  perhaps  may  be  hard,  but  the  law 
hath  made  it  so;  and  the  alteration  of  it  is  the  proper 
work  of  the  legislature  only  ^'  (e). 

Therefore,  if  the  debts  of  the  wife  are  not  enforced 
during  the  coverture,  the  husband  cannot  be  charged 
with  them  afterwards,  either  at  law  or  in  equity ;  her  death 
furnishing  an  absolution  or  escape  to  him  from  all  her 
obligations. 


(d)  Lord  Talbot  was  regarded  by 
his  cotemporaries  as  a  ^  superior  in- 
telligence" (see  his  Life  by  Lord 
Campbell)  ;  but  the  reporters  have 
not  done  him  justice.  His  judicial 
career  was  short.  He  held  the 
Great  Seal  for  three  years  only. 
He  died  in  office,  in  the  flower 
of  his  age ;  and  was  succeeded  by 
Lord  Hardwicke. 


(e)  See  Leun»  v.  Nangle,  Amb.  1 50. 
3  P.  Wms.  409,  410.  1  Sch.  &  Lef. 
263.  Woodmcm  v.  Chapmcmf  1  Camp. 
189.  See  also  Rollers  Abr.  351, 
where  the  law  is  stated  in  the  follow- 
ing barbarous  Norman  text:  ^^Si 
un  feme  soit  en  dette  al  auter^  et  prit 
baron,  et  morust,  le  Baron  ne  sera 
charge  en  dette  pur  ceo  apres  mort 
del  feme.'' 
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It  occasionally  becomes  necessary  to  consider  the  rights 
and  liabilities  of  parties  whose  marriage  has  been  dissolved 
by  an  act  of  the  legislature ;  that  is  to  say^  by  what  is 
called  parliamentary  diyorce ;  a  contrivance  which^  though 
of  comparatively  modem  date,  is  truly  referable  to  causes 
which  existed  before  the  Reformation.  We  must  there- 
fore look  back  a  little^  in  order  distinctly  to  appreciate  the 
principle  upon  which  this  remedy  (one  of  great  peculiarity) 
is  grounded. 
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In  the  Catholic  ages  marriage  was  considered  a  sacra-       i^w  of 
ment.    Consequently  no  human  authority  could  rescind  it,  L. 


unless,  perhaps,  the  Pope,  as  God's  vice-gerent  upon  earth,  SS'SSe?' 
had  the  power  of  dissolution — a  power  which  he  but  rarely 
if  ever  exercised.    The  law  of  divorce,  therrfore,  in  this 
island,  as  in  the  rest  of  Europe,  acknowledged  throughout 
the  cardinal  doctrine  of  indissolubility. 

To  set  aside  a  marriage  in  those  times,  proof  must  have 
been  given  that  the  contract  itself  was  invalid.  Conjugal 
infidelity  fiimished  a  ground  for  separation.  But  nothing 
short  of  death  could  release  the  nuptial  bond.  The 
course,  therefore,  was  to  assert  some  obstructing,  antece- 
dent impediment,  as  a  previous  betrothment,  undue  con- 
sanguinity or  affinity,  physical  incompetence,  or  mental 
incapacity.  Any  one  of  these  points  established,  the  mar- 
rui^e  was  thereupon  declared  nuU  ab  initio.  But  if 
originally  valid,  it  was,  under  all  circumstances,  positively 
and  absolutely  indissoluble.  The  hardship  of  such  a  state 
of  things  would  have  been  great,  or  rather,  would  have 
been  intolerable,  were  not  the  Catholic  tribunals,  we  are 
well  assured,  in  general  very  liberal  and  indulgent  in  their 
construction  of  legal  impediments  to  matrimony.  Every 
one  knows  how  much  it  was  the  policy  of  the  Roman 
church  to  multiply  these  impediments ;  the  power  of  dis- 
pensation having  been  for  many  centuries  a  fruitful  source 
of  ecclesiastical  revenue.  To  this  end  the  spiritual  lawyers 
— ^the  canonists — ^invented  many  ingenious  fictions,  dis- 
tinctions, and  refinements,  which  made  it  in  most  instances 
no  very  difficult  matter  to  annul  a  marriage.    The  most  Muimfloftiie 

canoDists. 

remarkable  of  aU  their  contrivances  in  this  kind  was  that 
by  means  of  which  the  legitimate  impediments  of  consan- 
gainity  and  affinity  were  extended  to  an  ahnost  Indi^rous 
extreme.  For  not  only  did  they  forbid  marriage  with  a 
seventh  cousin,  but  they  held  that  the  relation  of  affinity 

^  o2 
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LAW  ov       might  be  contracted  by  mere  commerce  between  the 

DI70BCB. 

— , sexes.    And  having  once  established  this  position^  they 

deduced  firom  it  many  startling  conclusions*  Thus^  if  a 
man  had  carnally  known  one  sLster^  it  would  have  been 
incest  in  him  to  marry  or  to  have  senial  intercourse  with 
the  other  sister,  or  even  with  any  of  her  rektions  to  the 
seventh  degree;  because^  said  the  canonists^  an  afEinity 
resulted  from  the  commerce  with  the  first  sister^  which 
affected  all  her  relatives  standing  within  the  scope  of  the 
seven  proscribed  degrees.  Fornication^  therefore^  according 
to  these  authorities^  was  as  much  the  creator  of  affinity  a3 
matrimony  itself.  In  proof  of  which  assertion  we  may 
refer  to  the  notable  case  of  Margaret^  widow  of  James  lY. 
of  Scotland  (a),  who^  after  the  king^s  deaths  having  inter- 
married with  Lord  Methven^  attempted  to  get  rid  of  that 
nobleman  by  a  sentence  of  the  Ecclesiastical  Gourt^  on  the 
ground  that  before  the  marriage  she  had  been  (as  the 
record  expresses  it)  camaliter  cognita  by  her  husband^s 
fourth  cousin^  the  Earl  of  Angus.  And  to  the  same  effect 
is  the  case  of  Henry  VIII.  and  Anne  Boleyn.  For  when 
the  father  of  the  English  Reformation  invoked  the  aid  of 
the  spiritual  court  to  divorce  his  second  wife^  he  did  so^ 
not  on  the  ground  of  her  alleged  adulteries^  but  on  the 
ground  of  two  distinct  canonical  impediments,  namely,  her 
pre-contract  with  Northumberland,  and  his  own  pre-inter- 
course  with  her  sister  Mary,  whom  we  are  told  by  Catholic 
writers  the  first  Defender  of  the  Faith  had  maintained  for 
years  as  his  concubine.  Attempts  have  been  made  to 
vindicate  Henry  from  this  stain  upon  his  memory.     The 

good  Protestants.  But  whether  true  or  false,  it  serves  to 
throvr  ligbt  upon  the  point  now  under  consideration;  and 

(a)  Biddell's  Scots'  Peerage  Law,  p.  187. 
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shows  that  the  institutions  of  the  canon  lawyers  ministered       law  of 
well  to  the  passions  of  any  husband  who  might  happen  to    


combme  the  characteristics  of  a  libertine  and  a  tyrant,  by  the  canon  law. 
In  fact,  parties  who  sighed  for  their  liberty  did  not  often, 
in  those  days,  sigh  in  vain ;  for  wherever  a  marriage  be- 
came  hatefiil  to  one  or  other,  or  both,  of  the  spouses,  the 
canonists  rarely  failed  to  demonstrate  that  it  was  invalid ; 
the  only  proof  required  by  the  Court  being  the  mere  con- 
fession of  the  parties  {b).  Yet  these  impediments,  with  the 
long  train  of  sublimated  subtleties  which  attended  them, 
were  not  always  oppressive  to  the  laity.  They  were  occa- 
sionally found  to  be  a  real  accommodation  and  convenience. 
Thus,  in  cases  of  adultery,  the  injured  party  had  no  more 
stringent  remedy  than  divorce  d  mensd  et  thoro — a  sort  of 
insult  rather  than  a  satisfaction  to  any  man  of  ordinary 
feelings  and  understanding.  But  if  by  the  fertile  exercise 
of  canonical  ingenuity  some  ante-nuptial  disability  could 
be  suggested,  complete  redress  would  be  given ;  for  the 
contract  would  be  pronounced  invalid,  and  both  parties 
would  then  have  their  freedom.  The  labours  of  the 
canonists,  therefore,  in  this  department,  ought  not  to  be 
the  subject  of  indiscriminating  censure,  since,  by  means  of 
them,  the  community  was  in  a  great  degree  relieved  from 
the  severe  and  unbearable  consequences  which  would  other- 
wise have  sprung  from  an  undeviating  adherence  to  the 
iron  doctrine  of  indissolubility. 

Such  was,  and  perhaps  still  continues  to  be,  the  Roman 
Catholic  system  of  divorce  h  vinculo  matrimonii;  a  system 
objectionable  and  mischievous  in  many  ways,  but  chiefly 
so  in    this,  that    it    almost   invariably   did    something 

(6)  The  Btatate  32  Hen.  8,  c.  38,  boonden,  but  it  Bhonld  lie  in  diher 

speaking  of  the  canonistie  deyices,  of  the  parties'  power  to  prove  a  pre- 

states  in  its  recital,  ^  that  no  mar-  contract,  a  kindred  and  alliance,  or  a 

riage  could  be  so  sorely  knit  and  carnal  knowledge,  to  defeat  the  same." 
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essentially  different  firom  that  which  it  professed  to  do.  For 
while  the  true  object  in  most  cases  was  to  rescind,  the 
avowed  object  in  all  was  to  anmd  the  matrimonial  con« 
tract;  thus  effecting  covertly  and  indirectly  a  purpose 
which,  when  sought  on  proper  grounds,  required  no  dis- 
guise, being  at  once  reasonable  in  itself,  and  unequivocally 
permitted,  if  not  actually  enjoined  by  Divine  authority. 

At  the  Reformation,  marriage  ceased  to  be  regarded  as  a 
sacrament,  and  the  doctrine  of  indissolubility  fell  speedily 
to  the  ground.  It  had,  in  fact,  no  support  either  in  the 
Old  Testament  or  in  the  New.  It  likewise  became  appa- 
rent that  the  restrictions  of  consanguinity  and  affinity, 
when  pushed  to  the  absurd  extreme  whidi  has  just  been 
pointed  out,  were  unwarranted  by  anything  to  be  found  in 
the  Sacred  Writings.  And  it  was  agreed  that  there  ought 
to  be  no  prohibition  of  matrimony  beyond  the  limits  of 
God^s  law,  as  unfolded  in  the  18th  chapter  of  Leviticus; 
while,  on  the  other  hand,  all  marriages  within  those  sacred 
boundaries  were  adjudged  incestuous  and  iUegal,  and 
utterly  above  the  reach  of  ecclesiastical  dispensation  (e). 

In  this  state  of  public  opinion,  it  became  necessary  to 
institute  a  general  reviewal  of  our  ecclesiastical  code,  with 
which  view  an  act  was  passed  in  1583  {d),  authorising 
Henry  YIII.  to  appoint  commissioners  with  very  extensive 
powers,  who,  in  conjunction  with  the  royal  theologian 
himself,  were  to  revise  and  rectify  the  entire  body  of  the 
canon  law,  in  so  far  as  operative  within  the  realm.  The 
same  act  was  apparently  renewed  about  two  years  after- 
wards (e);  and  in  154S  a  further  statute  (/)  was  passed  for 
the  purpose  of  giving  the  commissioners  stiU  larger  powers 
of  reform   and   amendment.      Similar  endeavours  were 


(c)  32  Hen.  8,  c.  38. 
(cQ  26  Hen.  8,  c.  19,  s.  2. 


(e)    27  Hea  8,  o.  15. 
(/)  35  Hen.  8,  c.  16. 
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likewise  made  in  the  following  reign  {ff)j  Edward  YI.  being 
foil  of  zeal  and  ardour  in  the  cause^  but  his  premature 
death  occasioned  its  suspension ;  for  although  the  consi- 
deration of  the  subject  was  resumed  in  1  Eliz.  when  a 
bill  was  introduced  to  renew  the  appointment  of  commis- 
aioners,  the  measure  was  dropped  on  the  second  reading  in 
the  House  of  Commons;  and;  as  we  learn  from  Bumet>  was 
not  again  revived  (A).  The  commissioners;  however;  pre- 
pared an  elaborate  report;  embodying  therein  a  new  code 
of  ecclesiastical  lawS;  and  the  work  was  subsequently  pub- 
lished  under  the  title  of  '^  Reformatio  Legum  Ecclesiasti- 
carum;^'  a  document  rendered  venerable  by  the  learning 
and  piety  of  its  framers;  who  drew  it  up  not  in  the  hasty 
spirit  of  experimental  innovation;  but  after  a  cahn  and 
deliberate  scrutiny  of  more  than  twenty  years.  An 
important  chapter  of  the  new  work  was  devoted  to  the 
subject  of  divorce;  as  to  which  it  contained  a  variety  of 
minute  regulations.  Suffice  it  for  the  purposes  of  our 
present  argument  to  say  that  the  "  Reformatio  Legum '' 
authorised  divorce  a  vinculo  in  cases  of  adultery;  malicious 
desertion;  and  mortal  enmities  j  and  it  abrogated  entirely 
the  inferior  remedy  of  divorce  d  mensd  et  thoro.  This 
codo;  it  is  truC;  had  not  the  legislative  sanction;  to  make  it 
the  law  of  the  land.  But  although  not  of  actual  binding 
obligation;  it  must  have  had  great  weight  as  expressing 
the  opinion  of  the  Reformed  Church  upon  a  question  then 
regarded  as  purely  ecclesiastical.  Thus  Sir  John  Stcddart; 
an  eminent  master  of  the  canon  laW;  informs  us  ^^  that 
from  about  the  year  1550  to  the  year  1602;  marriage  was 
not  held  by  the  church;  and  therefore  was  not  held  by  the 
laW;  to  be  indissoluble  {%). 

(g)  3  &  4  Edw.  6,  c.  11.  (i)  See  Minutes  of  ETidenoe  taken 

{h)  History  of  the  Reformation;      before  the  Lords'  Committee  on  the 
vol.  ii.  p.  791.  Privy  Ck>uncil  BUI;  Session  1844. 
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In  proof  of  this  position  we  have  in  the  year  1548  the 
famous  case  of  Parr,  Marquis  of  Northampton  (A:),  where  it 
was  held  by  a  commission  of  delegates,  that  the  mere  act  of 
adultery  of  itself  dissolved  the  nuptial  tie ;  and  that  a  sen* 
tence  of  divorce  by  the  Ecclesiastical  court  following  thereon 
(even  although  purporting  to  be  only  d  mensd  et  thoro) 
enabled  the  injured  husband  to  marry  again,  living  his 
guilty  wife.  It  is  unnecessary  to  stat^  here  the  particulars 
of  that  celebrated  and  well-considered  precedent.  But  the 
principle  to  be  derived  from  it  is  this, — ^that  where  you 
have,  by  sentence  of  divorce  issuing  from  a  court  of  com- 
petent jurisdiction,  a  judicial  ascertainment  of  adultery, 
not  only  is  the  nuptial  tie  rescinded,  but  the  injured  party 
is  immediately  at  liberty  to  contract  a  second  marriage. 
This  I  take  to  have  been  the  opinion  of  the  Church  at  all 
events ;  and  that  opinion  was  probably  acted  upon  by  the 
laity.  It  does  not,  however,  appear  that  the  Ecclesiastical 
Courts  gave  sentences  of  express  dissolution.  They  seem 
leather  to  have  adhered  to  their  ancient  form  of  judgment ; 
they  only  divorced  a  mensd  et  thoro.  But  in  whatever 
shape  their  decrees  were  pronounced,  the  community,  in 
cases  of  adultery,  relied  upon  them  as  justifying  a  second 
act  of  matrimony.  This  being  the  case,  we  find  that 
towards  the  close  of  the  reign  of  Elizabeth,  certain  im- 
portant ordinances  were  enacted  by  the  Chamber  of  Con- 
vocation. These,  though  now  more  or  less  forgotten  or 
lost  sight  of,  were  passed  with  great  solemnity,  and  con- 
firmed by  the  Queen.  They  were  subsequently  known  as 
the  Ecclesiastical  Constitutions  of  1597.  One  of  these 
ordinances,  the  105th  canon,  was  in  the  following  terms : — 

* 

Forasmuch  as  matrimonial  causes  have  been  always  reputed  among 
the  weightiest,  and  therefore  require  the  greatest  caution  when  they 


(k)  Burnett's  Reformation,  vol.  li.  p.  115. 
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come  to  be  handled  and  debated  in  judgment,  especially  in  causes        law  of 
wherein  matrimony  is  required  to  be  dissohed  or  annulled;  we  strictly       divobcb. 
charge  and  enjoin  that  in  all  proceedings  in  diwree,  and  nullities  of- 
marrictge,  good  circumspection  and  advice  be  used,  and  that  the  truth 
may,  as  far  as  possible,  be  sifted  out  by  the  depositions  of  witnesses 
and  other  lawful  proofs ;  and  that  credit  be  not  given  to  the  sole  con- 
fessions of  the  parties  themselves,  howsoever  taken  upon  oath  either 
within  or  without  the  Court. 

Here^  then^  the  process  of  dissolving ,  and  the  process  of 
annulling  matrimoiiT,  are  plainly  discriminated  as  separate 
remedies  then  existing  in  the  Spiritual  Courts.  The  words 
seem  to  admit  of  no  other  construction.  They  refer  to 
the  dissolving  divorce^  and  to  the  nullifying  divorce^  as  pro- 
ceedings in  themselves  altogether  distinct^  substantive^  and 
independent.  Another  canon,  the  lOTth,  passed  on  the 
same  occasion,  having  nothing  to  do  with  dissolving  or 
nullifying  divorces,  lays  down  the  following  regulation  as 
to  divorce  a  mensd  et  thoro : — 

In  all  sentences  pronounced  only  for  divorce  and  separation  cL  thoro 
et  mensdy  there  shall  be  a  caution  and  restraint  inserted  in  the  said 
sentence,  that  the  parties  so  separated  shall  live  chastely,  and  neither 
shall  they,  during  each  other's  life,  contract  matrimony  with  other  per- 
son. And  for  the  better  observance  of  this  last  clause,  the  said  sentence 
of  divorce  shall  not  be  pronounced  until  the  party  or  parties  requiring 
the  same  shall  have  given  good  andl^ufficient  caution  and  security  unto 
the  Court,  that  they  will  not  any  way  break  or  transgress  the  said 
restraint  or  prohibition. 

• 

In  the  year  1597,  therefore,  it  still  continued  to  be  the  ProWbitoryixmd. 
opinion  of  the  Church  of  England,  that  upon  a  divorce  for 
adultery,  even  though  only  d  mensd  et  thoroy  the  parties 
might  marry  again.  The  very  fact  of  enjoining  a  prohibi- 
tory bond,  implies  that  the  marriage,  which  the  bond  was 
intended  to  prevent,  would  have  been  valid.  The  learned  and 
judicious  Dr.  Hammond  lays  it  down  with  great  clearness. 
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LAW  OF       that  ^'  requiring  a  bond  does  infer  that  this  marriage^ 

after  a  Christian  divorce,  is  not  looked  on  by  the  Church 

as  an  adulterous  commission,  but  rather  as  a  matter  of 
dangerous  consequence/^  And  this  certainly  was  the  pre- 
vailing sentiment  of  our  ablest  divines  of  the  seventeenth 
century.  Besides,  the  authors  of  the  canon  would  not 
have  designated  such  a  connection  by  the  name  of  matri- 
mony, unless  they  had  held  it  really  entitled  to  that 
appellation. 

The  107th  canon,  howev»,  seems  to  have  gone  an 
unwarrantable  length  in  prohibiting  such  engagements. 
Bishop  Cozens  contends  that  this  part  of  the  canon  is 
illegal;  and  Dr.  Hammond  is  of  the  same  opinion,  though 
he  does  not  express  himself  80  decidedly.  Restraints  upon 
matrimony  are  not  favourites  of  the  law ;  and  it  may  be 
doubted  whether  any  of  our  civil  courts  would  put  in  suit 
the  bond  or  recognizance  which  is  to  this  day  exacted 
from  the  suitors  as  a  condition  precedent  of  sentence  in 
the  Ecclesiastical  Courts ;  a  species  of  judicial  duresse,  for 
which  it  will  not  be  easy  to  find  a  parallel  in  the  practice 
of  temporal  tribunals. 

At  the  same  time  it  must  be  observed,  that  had  the 
Ecclesiastical  Courts  continued  to  entertain  suits  for  the 
dissolution  of  marriages  (as  they  clearly  ought  to  have  done 
in  cases  of  adultery),  but  little  inconvenience  would  have 
resulted  from  the  restraint  imposed  by  the  107th  canon; 
for  that  canon  applied  solely  to  divorces  d  mensd  et 
thoro. 

But  while  the  Church  of  England,  as  a  body,  thus  dis^ 
claimed  the  doctrine  of  indissolubility,  it  is  probable  that 
sundry  individual  ecclesiastics  adhered  to  the  old  opinion. 
Thus  Whitgift,  who  was  Primate  from  1583  to  1603,  having 
called  before  him  certain  saffe  divines  and  civilians^  put  to 
them  this  question, — "Whether,  after  divorce,  it  were 
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lawful  for  a  man  to  marry  again^  his  first  wife  being  still       i^w  of 

DIYO&CE 

alive  ?  "  To  which  they  responded  in  the  negiUive;  where-  !_ 


upon,  the  archbishop  being  a  member  of  the  Coinrt  of  Star 
chamber,  it  was  contrived  soon  afterwards,  in  1602,  to  bring 
before  that  tribunal  the  case  of  Rye  v.  Foljambe.  Thesre  it  i(7«  v.  Foijambe. 
appears  that  Foijambe,  having  been  divorced  for  adultery, 
married  a  second  time,  living  his  first  wife;  and  it  was  held 
that  the  second  marriage  was  void,  *^  because,^'  according  to 
the  report  of  Moore  (/),  ^'  the  first  divorce  was  but  A  mensd 
et  thoro,  and  not  d  vinculo  matrimonii;  and  John  Whitgift, 
then  Archbishop  of  Canterbury,  said  that  he  had  called  to 
him  at  Lambeth  the  most  wise  divines  and  civilians,  who 
all  agreed  in  this/'  Now  of  this  determination  some  may 
think  it  enough  to  say  that  it  was  a  ''Star  Chamber 
matter/'  It  was  a  direct  contradiction  of  the  ''Eefor- 
matio  Legum,''  of  the  Marquis  of  Northampton's  case, 
and  of  the  Ecclesiastical  Constitutions  of  1697.  It  was 
also  opposed  to  the  practice  of  the  laity  for  at  least  half  a 
century.  Accordingly,  Mr.  Serjeant  Salkeld,  in  his  note 
upon  the  case(m),  says  that  ''in  the  beginning  of  the 
reign  of  Queen  Elizabeth,  the  opinion  of  the  Church  of 
England  was,  that  after  a  divorce  for  adultery,  the  parties 
might  marry  again.  But  in  Foljamb^s  cage,  anno  44 
Eliz.  in  the  Star  Chamber,  that  opinion  was  changed" 
So  that  the  decision  appears  to  have  had  all  the  charac- 
teristics of  an  arbitrary  exercise  of  power  by  a  tribunal 
which,  in  fact,  had  no  legal  jurisdiction  over  the  subject 
matter;  a  tribunal  too,  which,  for  its  tyrannical  excesses, 
was,  in  a  few  years  afterwards,  swept  away  by  an  indignant 
parUament. 

The  decision  in  Foliambe's  case  was  not  assented  to  by  ordinances  of 

^  *'     convocation  in 

the  Church  of  England;  for  the  Chamber  of  Convocation,  i^^. 

(0  P.  683.  (m)  3  Salk.  138. 
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LAW  OP       its  popular  parliament,  ia  the  succeeding  year,  re-enacted^ 
DivoBCB.      ^Qj.^  fQp  word,  the  Ecclesiastical  Constitutions  of  1597 ; 


and  these,  as  subsequently  confirmed  by  James  I.,  have 
never  since  been  repealed  or  disturbed,  but  are  now  a 
substantive  part  of  the  ecclesiastical  law  of  this  kingdom ; 
being,  in  fact,  the  well-known  canons  of  1603.  In  the 
following  year,  1604,  the  Statute  of  Bigamy  (1  Jac.  1,  c.  11) 
was  passed  by  the  legislature,  making  the  offence  felony ; 
but  containing  an  express  proviso  that  the  act  should  ''not 
extend  to  any  person  divorced  by  sentence  of  the  Eccle- 
siastical Court."  For  the  legislature,  we  may  well  believe, 
did  not  intend  to  make  that  a  felony  which  had  so  often 
received  the  sanction  of  competent  authorities ;  which  had 
been  approved  as  legal  by  the  delegates  in  1548,  and  which 
had  been  twice  confirmed  as  valid  by  the  Chamber  of 
Convocation;  once  in  1597,  and  again  in  1603. 

How  far  the  conduct  of  the  laity  may  have  been  affected 
by  these  proceedings  it  is  difficult  now  to  conjecture. 
What  particular  rule  respecting  second  marriages  was 
followed  in  the  reign  of  James  I.,  or  in  that  of  his  son,  or 
during  the  time  of  the  Commonwealth,  we  know  not.  Mr. 
Whether  divorces  Spcucc,  iudced,  iQ  his  work  on  Equitable  Jurisdiction  (n), 

were  ever  decreed 

In  chanceiy.        suggcsts  it  as  "  uot  unUkely  "  that  the  Court  of  Chancery 

decreed  divorces  d  vinculo  matrimonii;  and  upon  that 
surmise  builds  another,  namely,  that  the  American  courts 
of  equity  carried  over  with  them  firom  England  their  now 
existing  practice  of  dissolviag  marriage  contracts.  With 
great  respect  for  Mr.  Spence,  I  must  observe  that  both 
these  speculations  seem  groundless.  As  to  what  was 
anciently  done  by  the  clerical  chancellors,  there  is  no 
evidence  that  any  of  them,  as  chancellors,  ever  meddled 
with  the  marriage  contract.    If  the  proposition  had  been 

(«)  Vol.  i.  p.  702. 
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advanced  respecting  the  Privy  Ceuncil^  or  Court  of  Star       iaw  of 
Chamber^  there  would  have  been  more  colour  for  it.     But  ^ 


as  to  the  Court  of  Chancery^  there  is  nothing  to  support 
the  fabric  of  Mr.  Spence^  except  two  obscure  entries  in 
Tothill's  Reports  (o),  referable  to  the  time  of  Lord  Elles- 
mere^  and  occurring  near  the  close  of  Queen  Elizabeth^s 
reign.  The  cases  there  mentioned^  however^  are  cases  of 
divorce  d  mensd  et  thoro,  and  not  a  vinculo  matrimonii. 
This  has  been  ascertained  on  an  examination  of  the  pro- 
ceedings which  are  still  extant  in  the  BoUs  Office  {p).  In 
the]  Life  of  Sir  Leoline  Jenkins  {q)  notice-  is  taken  of 
^'Pierrepoint's  petition  to  the  Lord  Keeper  for  a  commis* 
sion  to  dissolve  a  marriage.'^  But  this  seems  to  have  been 
a  mere  experiment  made  shortly  after  the  Restoration,  and 
before  the  government  was  settled.  It  came  to  no  result 
fiirther  than  that  the  Lord  Keeper  ordered  a  reference  (I 
believe  to  Sir  Leoline  Jenkins  himself),  and,  upon  a  report, 
the  matter  dropped. 

As  we  are  on  this  subject  it  may  be  as  well  to  observe  Divorce  oouid 

not  be  had  after 

m  passing,  that  sentences  of  divorce  could  in  no  case  be  death  of  paruee. 
had  after  the  death  of  the  parties ;  neither  after  the  death 
of  the  husband,  though  the  wife  should  be  alive,  nor  after 
the  death  of  the  wife,  though  the  husband  should  be 
alive  (r).  And  this,  I  believe,  is  still  the  rule  in  the  Eccle* 
siastical  Courts. 

But  to  resume  our  recital;  we  are,  in  the  reign  of 
Charles  II.,  enabled  to  lay  our  finger  upon  a  case  which 
shows  that  so  far  down  as  the  year  1669  the  only  obstacle 
which  was  considered  an  insuperable  impediment  to  a 

(o)  Ed.   1649,  p.  61  ;  ecL  1671,  sional  avocations  led  to  his  making 

p.  124.  the  inquiiy. 

<p)  I  am  indebted  for  this  infer-  (q)  Vol  ii  p.  723. 

mation  to  the  kindness  of  Mr.  Bosk,  <r)  Com.  Pig.  tit, "  Bar.  &  Fern." 

of  the  Chancery  bar,  whose  profee-  (c.  6). 
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i^w  OF  second  maniage  after  sentence  of  dirorce  a  mensd  et  thoro 
DiyoBoc  ^^^  adultery,  was  tlie  bond  in  the  Ecclesiastical  Court; 
which,  however,  could  have  been  binding  upon  tme  only 
of  the  parties.  I  am  now  referring  to  the  case  of  Lord 
Roos,  which  has  been  usually  considered  as  furnishing  the 
first  example  of  a  parliamentary  divorce ;  whereas  it  was  a 
bill  brought  in  merely  to  be  relieved  from  the  restraint  and 
prohibition  of  the  Ecclesiastical  Court.  The  facts  were 
shortly  these :  In  the  year  1666,  an  act  was  passed  bas* 
tardising  the  children  of  Lady  Anne  Roos,  by  reason  of 
her  adultery;  whereupon  her  husband.  Lord  Boos,  followed 
up  this  proceeding  by  obtaining  from  the  Spiritual  Court 
a  sentence  of  divorce  i  mensd  et  thoro,  upon  the  usual 
condition  of  not  marrying  again  in  his  wife's  lifetime,  for 
which  he  gave  security  as  required  by  the  canon.  In  this 
situation,  being  the  next  heir  to  the  Rutland  peerage,  he 
was  advised,  that,  although  his  marriage  was  rescinded,  he 
had  still  to  get  rid  of  his  bond  or  recognizance.  No  other 
way  seemed  so  proper  or  sufSicient  for  this  purpose  as  an 
Act  of  Parliament.  Accordingly  a  bill  was  brought  in, 
entitled  '^  An  Act  for  Lord  Roos  to  marry  again.''  This, 
therefore,  was  not  a  divorce  bill.  It  did  no  more  than 
simply  enable  Lord  Roos  to  contract  a  second  marriage, 
the  canon  and  the  bond  notwithstanding  («). 

The  case  is  principally  interesting  and  important  as 
constituting  a  distinct  legislative  negation  of  the  doctrine 
of  indissolubility.  The  difPerence  between  it  and  the  case 
of  the  Marquis  of  Northampton  was  this :  The  Marquis 
was  barred  by  no  restraint  from  marrying  another  wife 
immediately  after  the  sentence ;  whereas  Lord  Roos  was 

(«)  A  copy  of  the  bill  in  Lord  an  article  of  mine  on  **  Divorce  "  in 
Roos's  case  procnred  from  the  Par-  the  Law  Review  of  February  1845. 
liament  Office,  is  given  at  length  in 
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prevented  from  doing  so  by  the  canon  and  the  bond^  from  law  of 
the  binding  cogency  of  which  it  was  the  sole  object  of  the  p^^Q^c* 
bill  to  relieve  him* 

The  first  genuine  example  of  a  dissolution  of  the  nuptial  pint  cftse  of 
tie  by  parliament  was  in  the  case  of  the  notorious  mother  S?row.*°**^ 
of  Savage — the  Countess  of  Macclesfield.  There  the  aid 
of  the  legislature  was  sought,  because,  in  consequence  of 
the  skilAil  opposition  set  up  by  the  Countess  in  the 
Spiritual  Courts,  and  the  narrow  antiquated  maxims  which 
there  prevailed,  she  contrived  to  baffle  aU  her  husband's 
efforts  to  obtain  a  sentence  of  divore  d  menad  et  thoro^ 
The  circumstances  of  the  case,  however,  were  so  scandalous 
and  flagrant,  that  it  would  have  been  an  outrage  upon 
every  principle  of  justice  to  withhold  relief.  Accordingly, 
the  bill  of  Lord  Macclesfield  made  its  way  through  parlia- 
ment in  1697,  unembarrassed  by  any  other  opposition 
than  some  feeble  expressions  of  dissent  on  the  part  of  the 
Roman  Catholic  members. 

The  next  instance  of  a  legislative  dissolution  of  marriage  second  case. 
was  in  the  Duke  of  Norfolk's  case.  There  also  a  sentence 
of  divorce  was  refused  by  the  Ecclesiastical  Court,  although 
the  Duke  tried  the  experiment  more  than  once.  He 
however  recovered  damages  at  law  from  the  adulterer. 
Sir  John  Jermayne.  And  after  this  bill  had  been  repeat- 
edly rejected  by  the  Lords,  it  became  at  last  successful 
in  1700.  And  this  brings  us  to  the  case  of  Box,  in  case  of  box. 
1701,  which  I  must  now  rescue  from  its  obscurity,  by 
pronouncing  it  the  earliest  specimen  of  a  dissolving  statute 
passed  by  the  legislature,  after  sentence  of  divorce  in  the 
Ecclesiastical  Comt.  To  this  era,  therefore,  is  to  be 
referred  the  commencement  of  the  system  of  parliamentary 
divorce ;  whidi,  though  not  so  old  as  generally  fancied, 
has  still  a  respectable  antiquity. 

The  petition  of  Mr.   Box,  as  entered  in  the  Lords' 
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LAW  OF       Journal  of  Feb.  19,  1700,  prays  that  he  may  have  "  leave  to 
bring  in  a  bill  to  dissolve  his  marriage  with  Elizabeth  Eyre, 


she  having  lived  in  adultery,  as  he  hath  folly  proved  in 
the  Court  of  King's  Bench,  and  obtained  a  definitive 
sentence  in  the  Arches  Court  of  Canterbury/^  The 
bill  was  intituled,  ''An  act  to  dissolve  the  marriage  of 
Balph  Box  with  Elizabeth  Eyre,  and  to  enable  him  to 
marry  again;''  a  title  followed  from  that  time  to  this. 
The  bill  passed  in  1701. 
Ra-Mtabiishment       The  change  of  svstcm  thus  introduced,  is  not  to  be 

of  the  doctrine  of  ,  .        . 

indiaaoiubm^.      regarded  as  indicating  any  real  change  of  sentiment  in  the 

mind  of  the  nation  on  the  subject  of  divorce.  The  course 
taken  in  Mr.  Box's  case  was  probably  resorted  to  ob  majorem 
cautelam.  But  it  produced  a  consequence  foreign  to  the 
purpose  of  its  authors ;  for  in  process  of  time  it  gave  rise 
to  an  opinion  that  nothing  short  of  an  Act  of  Parliament 
could  dissolve  an  English  marriage-— an  opinion  which, 
though  owing  its  birth  to  a  mere  accident,  is  now  as  firmly 
settled  as  if  it  had  been  determined  upon  solemn  delibera- 
tion by  the  highest  court  of  justice  in  the  realm. 

Upon  the  whole  matter  I  venture  to  deduce  this  con- 
clusion; that  since  the  Reformation  the  Ecclesiastical 
Courts  have  neither  truly  represented  the  sentiments,  nor 
faithfully  obeyed  the  dictates,  of  the  Church  on  the  subject 
of  divorce.  For  while  the  Church  evidently  meant  to 
repress  conjugal  deUnquency  by  an  appropriate  appUcation 
of  two  distinct  remedies,  divorce  a  vinculo  and  divorce  & 
mensd  et  thoroj  the  Ecclesiastical  Courts  have  thwarted  that 
intention,  first,  by  refosing  to  award  divorce  a  vinculo  in  any 
case  whatever;  and,  secondly,  by  granting  even  divorce  i 
mensd  et  thoro  in  those  cases  only  where  it  could  be  allowed 
consistently  with  the  occult  maxims  of  the  canon  law,  how 

AndTOMetuences  rcpuguaut  socvcr  to  the  law  of  the  land.    And  the  conse*r 

quence  is,  that  the  doctrine  of  indissolubility  operates  in 
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this  country  now,  with  a  rigour  unknown  in  Catholic 
times;  the  various  devices  and  refinements,  which  then 
afforded  so  many  loopholes  of  escape  from  its  severity, 
having  been  each  and  all  put  an  end  to  at  the  Reforma- 
tion. So  that  matrimonial  iniquity,  however  flagrant 
and  persevering,  is  at  present  subject  to  no  other  legal 
redress  than  a  spiritual  sentence  of  separation,  which  leaves 
the  parties  bound  as  before,  except  that  they  need  not 
cohabit.  But  while  the  law  is  thus  stinted  in  its  remedy, 
the  practice  of  Parliament  {t)  is  more  liberal ;  for  it  super- 
sedes the  law  in  particular  instances,  by  passing  special 
enactments  in  favour  of  those  who  make  out  a  case  strong 
enough  for  its  interference,  and  who  are  rich  enough 
to  pay  the  price  by  which  alone  that  interference  can  be 
purchased.  The  poor,  nay  even  the  moderately  opulent, 
are  excluded  from  the  benefit  of  this  truly  aristocratic 
indulgence.  In  other  words,  justice  is  denied  to  the  bulk 
of  the  Queen's  subjects ;  whose  long  submission  to  this 
state  of  things  is  a  conspicuous  proof  of  the  patient  qua- 
lities which  distinguish  the  English  nation. 

Undue  facilities  in  obtaining  divorces  are  to  be  depre- 
cated. But  an  unreasonable  stiffness  on  the  other  side  is 
contrary  to  justice,  unwarranted  by  Scripture,  and  of  the 
worst  possible  consequences  to  public  morality  {u). 


LAW  OF 
DIYORCB. 


(t)  For  the  practice  of  Parliament 
on  Bills  of  Divorce,  see  Macqueen's 
House  of  Lords. 

{u)  Our  Right  Reverend  Prelates 
assent  in  Parliament  to  the  pasong 
of  Divorce  Bills.  We  have  therefore 
the  highest  ecclesiastical  authority 
for  holding  that  marriage  under  cer- 
tain circumstances  may  and  ought  to 
be  dissolved.  Then  are  those  dr- 
cumstances  confined  to  the  higher 


or  wealthier  orders  of  society  I  This 
cannot  be  maintained.  Either,  then, 
it  is  wrong  to  pass  any  Divorce  Bill, 
or  it  is  wrong  to  restrict  the  remedy 
to  a  particular  and  favoured  class. 
But  that  question  is  settied ;  for 
wherever  the  necessary  fees  are 
paid.  Bills  of  Divorce  become  law 
with  as  much  certainty  as  other 
suits,  duly  prosecuted,  ripen  into 
judgments. 
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SECTION  n. 
HUSBAND'S      HUSBAND'S  RIGHTS  WHERE  HE  HAS  BEEN  THE  SUITOR 

RIGHTS  WHBN  FQR  DIVORCE. 

COMPLA.INANT. 


FfOMVtyC 

in  drnvos 


bOla. 


DiToreedwlfo 
eonsidered  as 


1.  Property  eUmsetm  dAwroe 
biUt 210 

2.  FnactfMni  that  if  hu^iond 
marry  a/garn^  h$  and  M$ 
c^ter^aken  wife  thall  have 
the  same  rights  retpectivdy 
aiifih€  divorced  wife  were 
dead         .        .        .        .210 

3.  EnactiiM/iU  deprivi/ng  ike  di- 


voreed  wife  of  ike  rights, 
which,  hufor  the  aet,wovld 
accrue  to  her  as  widow  ov/t 
qf  her  husbancTs  property   .  211 

4.  BwKtmentexohtdmgthehut' 
hand  from  aU  claim  tipon 
the  divorced  wtfe^s  afters 
acquired  property       .        .212 


In  all  Divorce  Acts  it  Lb  now  the  settled  usage  of  Parlia- 
ment to  introduce  certain  clauses^  which  may  be  called 
property  clauses,  in  order  to  regulate  the  rights  and 
liabilities  of  the  parties  after  the  nuptial  tie  has  been 
dissolyed. 

Let  us  therefore  inquire,  in  the  first  place,  what  are 
the  husband^s  rights  under  an  act  passed  to  free  him  from 
lus  connection  with  a  wife  whose  misconduct  has  been 
established  to  the  satisfaction  of  Parliament. 

After  enabling  the  husband  to  marry  again,  a  clause 
will  be  inserted  for  the  purpose  of  providing  that,  should 
he  so  marry  again,  he  will  be  entitled  to  all  the  rights 
of  a  husband  as  regards  the  property  of  his  after-taken 
wife ,'  and  that  she,  on  the  other  hand,  will,  as  regards 
his  property,  be  entitled  to  all  the  rights  of  a  wife,  pre- 
cisely as  if  her  predecessor,  instead  of  being  divorced,  had 
departed  this  life.  The  object  of  this  enactment  is  plain. 
The  clause  itself  is  usually  expressed  as  follows : — 

And  be  it  esActed,  that  the  said  A.  B.  (the  husband)  shall  be  entitled 
to  be  tenant  by  curtesy  of  the  manors,  messuages,  lands,  tenements,  and 
hereditaments  of  any  such  wife  or  wives  as  he  may  hereafter  marry  ; 
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and  that  guch  wife  as  he  may  so  hereafter  many  shall,  if  she  sarvive      bubband's 
him  (unless  barred  by  jointure  or  otherwise),  been  titled  to  dower,  free-    ■'ohts  whbn 

bench,  and  thirds  of  his  estate,  as  folly  as  if  the  said  C.  D.  (the    L 

divorced  wife)  had  died  before  the  marriage  of  the  said  A.  B.  (the 
hnsband)  with  such  fature  wife. 

This  clanse  is  not  happily  framed^  but  it  has  received 
the  stamp  of  a  long -continued  legislative  sanction. 
It  would  be  safer  and  equally  effective  if  expressed  in 
general  terms.  Some  attention  to  grammar  too  mighty 
perhaps^  be  recommended.  And  there  would  be  no  harm 
in  ascertaining  what  is  meant  by  the  word  '*  thirds/'  as 
contra-distinguished  from  dower  and  freebench.  If  it 
refer  to  the  widow's  interest  in  her  husband's  land,  it  is 
a  pleonasm.  And  if  it  refer  to  personal  estate,  it  will  be 
often  inapplicable. 

The  apparent  intention  of  the  next  clause  is  to  deprive  Divonedvife 

.  loses  rights  Uiait 

the  divorced  wife  of  the  rights  which,  (but  for  the  act),  wouidfiave 

^  '  ^  '•    aocnied  to  her  as 

would  accrue  to  her  as  a  widow  out  of  the  husband's  ^*®^' 
property,  in  the  event  of  her  survivorship.     The  clause 
has  the  usual  fault  of  being  too  special..  It  is  as  follows : — 

And  be  it  enacted,  that  the  said  C.  D.  (the  divorced  wife)  shall  be, 
and  is  hereby,  barred  and  excluded  of  and  from  all  dower,  freebench, 
and  thirds  at  the  common  law,  by  the  cnstom  or  otherwise ;  and  all 
other  rights,  titles,  inheritances,  claims,  and  demands  by  common  law  or 
by  cnstom,  which  she  might  claim  by,  or  through,  or  in  consequence  of 
her  marriage  with  the  said  A.  B.,  of,  in,  to,  or  out  of  all  and  every  or 
any  of  the  manors,  messuages,  lands,  tenements,  or  hereditaments,  or 
other  estates  whereof  or  wherein  the  said  A.  B.,  previously  to,  and  at 
the  time  of,  his  said  maniage  with  the  said  0.  D.,  was,  now  is,  or  since 
his  said  marriage  hath  been,  or  at  any  time  hereafter  shall  or  may  be 
seised  for  any  estate  of  inheritance,  and  all  claims  and  demands  into,  or 
upon,  or  out  of  the  personal  estate  and  effects  of  which  the  said  A.  B. 
now  is,  or  at  any  time  hereafter  shall  be  possessed  of  or  entitled  to. 

The  last  property  clause  in  a  divorce  act,  where  the 
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husband's  husband  is  complainant,  deprives  him  of  all  claim  on  any 

COMPLAINANT.  pTopcrty  which  may  come  to  his  divorced  wife  afier  the 

HiubuidhMiio  dissolution  of  the  marriage.    This  reasonable  object  is 

wife's  after.ac-  sought  to  bc  attained  by  the  following  clause : — 

qaind  property. 

And  be  it  enacted,  that  the  said  A.  B.  (the  husband),  and  all  persons 
claiming,  or  to  claim,  by,  from,  or  under  him,  is  and  are,  and  shall  for 
ever  be,  barred  and  excluded  of  and  from  all  rights,  claims,  titles,  and 
interests  of,  in,  to,  or  out  of,  any  real  or  personal  estate  which  the  said 
C.  D.  (the  wife)  shall  or  may  at  any  time  or  times  hereafter  acquire, 
or  become  seised  or  possessed  of,  or  entitled  to,  by  descent,  gift,  devise, 
purchase,  or  otherwise  howsoever,  and  that  the  said  C.  D.  (the  wife), 
her  heirs,  executors,  and  administrators,  shall  hold  and  enjoy  the  same 
for  all  her  or  their  estate  and  interest  therein,  for  her  and  their  own 
use,  benefit,  and  advantage,  exclusive  of  the  said  A.  B.  (the  husband), 
his  heirs,  executors,  and  administrators,  and  all  and  eveiy  other  person 
and  persons  whomsoever,  claiming,  or  to  claim  by,  from,  or  under  him. 

Now  it  is  observable  that  while,  by  these  clauses,  the 
divorced  wife  is  excluded  from  all  claim  upon  her  injured 
husband^s  property,  whether  enjoyed  by  him  before  the 
divorce,  or  coming  to  him  after  it;  his  claim  upon  her 
property  is  not  excluded  in  the  same  general  terms.  The 
exclusion  of  the  injured  husband^s  claim  upon  the  divorced 
wife's  property,  is  limited  to  property  acquired  by  her 
after  the  passing  of  the  Act. 

This  being  so,  has  the  injured  husband  a  right  to 
receive  the  rents  and  profits  of  the  divorced  wife's  real 
estate  during  their  joint  lives;  and  is  he  entitled  to  be 
tenant  by  the  curtesy,  after  her  death,  supposing  that  he 
would  have  been  so  entitled  had  there  been  no  divorce  ? 
Of  her  chattels  real,  has  the  injured  husband  the  same 
right  of  enjoyment  and  disposition  as  if  the  Act  had  not 
been  passed  ?  Or  do  they,  when  undisposed  of  at  the  date 
.  of  the  Act,  go  to  the  divorced  wife  as  they  would  do  by 
ordinary  survivorship  ?      Again,  what   becomes  of  her 
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choses  in  action  which,  during  the  coyerture,  the  injured 
husband  had  a  right  to  reduce  into  possession?  Does 
this  right  continue  in  him^  or  do  her  choses  in  action 
belong  to  the  divorced  wife  in  the  same  way  as  they  would 
do  in  the  common  case  of  survivorship  ?  And  where  her 
estates  were^  during  the  coverture^  mortgaged  for  her 
husband's  debts^  is  he^  or  is  he  not^  on  the  passing  of  the 
Act^  entitled  to  resist  her  demand  of  redemption  and 
exoneration  ? 

These  questions^  whether  solid  or  merely  plausible^  it 
would  be  weU^  and  not  difficult,  to  obviate  hereafter  by 
express  and  appropriate  enactments.  They  are  not  merely 
fanciful  difficulties ;  for  some  of  them  form  the  subject  of 
an  existing  Utigation. 


HUSBAND'S 
SIGHTS  ITHEN 
COHPLAINAMTi 


SECTION  III. 

WIFE'S  RIGHTS  WHERE  THE  HUSBAND  HAS  BEEN  THE    wm's  rights 

SUITOR  FOR  DIVORCE.  when  husband 

IS  THE  COH- 
•  PLATNANT. 


The  subject  of  this  section  has  been^  in  a  great  measure^ 
anticipated  by  what  is  said  in  the  last. 

It  may,  however,  be  remarked,  that  it  is  not  the  practice  wife  not  itfi 

d6BtitUt6( 

of  Parliament  to  cast  the  divorced  wife  upon  the  world  in 
a  state  of  destitution ;  for  there  is  in  the  House  of  Com- 
mons a  functionary  called  the  "  Lady's  Friend  '^  (an  office 
generally  filled  by  some  member  distinguished  for  his 
attention  to  the  private  business  of  the  House),  whose  duty 
it  is  to  see  that  the  husband  petitioning  for  divorce  makes 
some  suitable  but  moderate  provision  for  the  divorced  wife; 
which,  however,  she  will  forfeit  on  proof  of  her  continuance 
in,  or  renewal  of,  misconduct. 

The  wife  is  not,  in  express  words,  enabled  to  marry 
again  during  her  husband's  lifetime,  the  permissive  clause 


HU8B1ND 
18  THS  COK- 
PLAIMANT. 
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wife's  bights  in  the  Act  being  limited  to  the  husband;  for  whose  relief 

and  accommodation  the  legislature  interposes.  But  she  is 
not  interdicted;  and  as  the  marriage  is  annihilated  by  the 
hasbimd^^*"  »  Act^  it  is  a  logical  consequence  that  she  should  have  the 
'°*^''^^'        same  liberty  to  marry  again  as  her  husband.     Some  have 

doubted  this ;  but  the  courts  are  not  likely  to  countenance 
a  doubt  which^  if  encouraged^  might  prove  portentous  to 
the  peace  of  many  families. 


SECTION  IV. 


wipe's  rights     WIFE'S  RIGHTS  WHERE  SHE  HAS  BEEN  THE  SUITOR 

WHEN  COM-  FQR  DIVORCE. 

PLAININT. 


There  are  only  three  instances  in  which  the  wife  has 
succeeded  in  obtaining  a  parliamentary  divorce  against  her 
husband  (<r) ;  the  inclination  of  the  legislature  being  to 
discourage  such  applications  on  the  part  of  the  wife^  except 
in  cases  of  great  and  extraordinary  enormity.     * 

When,  however,  a  bill  does  pass  at  the  suit  of  the  wife 
against  her  husband,  she  will  be  permitted,  by  an  express 
clause,  to  marry  again  immediately  on  the  passing  of  the 
Act. 

The  property  clauses  in  divorce  bills  by  the  wife  against 
the  husband  are  substantially  the  same  as  those  which  are 
found  in  divorce  bills  by  the  husband  against  the  wife. 

They  enact  that  if  the  injured  wife  marry  again,  she  and 
her  after-taken  husband  shall  have  the  same  rights  respec- 
tively as  if  the  divorced  husband  were  dead. 

They  also  enact  that  the  divorced  husband  shall  be 
excluded  from  all  claim  upon  her  estates,  and  upon  her 
goods,  chattels,  and  personal  ornaments  ''  enjoyed  by  her 

(x)  Macqueen's  House  of  Lords.  Introductory  diap.  upon  ]>iyorce,p.  474. 
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in  possession  in  her  own  riffht/'  or  which  she  may  after-  wipe's  rights 

'^  o       ^  fi  WHBlf  COM- 

wards  acquire,  &c.  plainant. 

In  short,  she  seems  to  be  restored,  so  far  as  her  own 
property  is  concerned,  to  the  position  in  which  she  stood 
before  her  marriage. 

But  there  is  no  express  provision  made  to  determine 
what  her  rights  shall  be  as  regards  the  property  of  the 
divorced  husband.  For  anything  appearing  in  the  Act  to 
the  contrary,  she  may  stUl,  notwithstanding  the  divorce, 
claim  dower  out  of  her  divorced  husband^s  estate  at  his 
death,  and  her  distributive  share  of  his  personal  property. 


SECTION  V. 

HUSBAND'S  RIGHTS  WHERE  THE  WIFE  HAS  BEEN  THE  husbjlnd's 

SUITOR  FOR  DIVORCE.  w^p^is^c^ 

•  PLAINANT. 


The  divorced  husband  is  not  expressly  permitted  to 
marry  again  during  the  life  of  his  injured  wife.  But  where 
there  is  no  positive  interdiction,  a  liberty  not  given  in 
words  may  be  construed  by  implication. 

In  the  event,  however,  of  his  so  marrying  again,  his 
injured  wife  being  still  aUve,  it  may  not  be  very  easy  to 
define  the  rights  that  may  thereupon  accrue.  When  the 
case  arises,  justice  will  no  doubt  be  done. 


HUSBAMD^S 
LIABIUTIEB 
WHJEN    COM- 
PLAINANT. 


CHAPTER  X. 

LIABILITIES  ARISING  FROM  THE  DISSOLU- 
TION OF  THE  MARRIAGE  BY  PARLIAMEN- 
TARY  DIVORCE. 


SECTION  I. 

HUSBAND'S  LIABILITIES  WHERE  HE  HAS  BEEN  THE 

SUITOR  FOR  DIVORCE. 


Does  the  husband's  liability  for  his  wife's  debts^  con- 
tracted by  her  when  sole^  cease  on  the  passing  of  the 
divorce  bill^  as  is  the  case  when  the  marriage  is  dissolved 
by  her  death  ?  There  are  no  words  in  the  Act  to  help  our 
determination.  And  the  lights  of  reason  and  justice 
produce  different  effects  on  different  minds.  Much  will 
depend  on  the  pnor  solution  of  other  difficulties  already 
suggested  {a).  This  matter  it  were  well  to  regulate  by  an 
express  clause  in  divorce  bills  hereafter. 

Under  the  present  practice  of  Parliament  I  am  not 
aware  of  any  other  liability  to  which  the  injured  husband 
becomes  subject  on  the  passing  of  a  divorce  biU^  except  the 
obligation  of  satisfying  the  provision  which  is  made  in 
favour  of  the  divorced  wife  at  the  instigation  of  the  ^'Lady's 
Friend  "  in  the  House  of  Commons. 


(a)  See  Chap.  IX.  sect.  II.  eapn^  p.  212. 
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SECTION  U. 

WIFE'S  LIABILITIES  WHERE  THE  HUSBAND  HAS  BEEN 

THE  SUITOR  FOR  DIVORCE. 


We  have  seen  that  by  the  common  law  on  the  dissolu- 
tion of  the  marriage  by  the  husband's  deaths  the  liability 
of  the  wife  to  personal  execution  in  respect  of  debts  con- 
tracted by  her  when  sole^  revives  {b) ;  such  debts  forming 
no  charge  against  the  deceased  husband's  representative. 
Then  is  the  same  consequence  to  ensue  on  the  passing  of 
the  divorce  bill?  This  question^  like  the  others^  should 
be  obviated  by  an  express  clause. 


SECTION  in. 

WIFE'S  LIABILITIES  WHERE  SHE  HAS  BEEN  THE 

SUITOR  FOR  DIVORCE. 


— ♦■ 


There  will  be  less  difficulty  in  holding  that  the  wife's 
individual  responsibilities  revive  against  her  in  this  case^ 
becaxuse  the  husband  is  stripped  of  his  marital  rights  by 
the  Act;  and  whatever  property  she  has  ought  of  course  to 
be  subject  to  the  demand  of  her  creditors. 

A  case  of  hardship^  however,  might  arise.  The  Divorce 
Act  only  bars  the  huisband's  claim  supon  his  wife's  property. 
It  does  not  deprive  him  of  that  which,  by  the  act  of  matri- 
mony, had  become  his  own  property.  Therefore,  if  he  had 
gotten  a  fortune  in  cash  by  his  wife,  the  legislature  would 
not  compel  him  to  pay  it  back,  or  any  part  of  it,  to  his 


wife's  liabi- 
lities WHEN 

HUSBAND   IS 
COMPLAINANT. 


wife's  LIABI- 
LITIES WHEN 
COMPLAINANT. 


(6)  See  supra,  p.  184. 


Q 
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wiFK'fl  LiABi-  wife.  Perhaps,  therefore,  in  such  a  case,  if  there  were 
debts  incurred  by  the  wife  dum  sola,  it  would  be  thought 
fit  not  to  relieve  the  divorced  husband  from  their  pressure. 
This,  I  apprehend,  would  be  a  fit  case  for  a  special  clause 
in  the  bill. 


LITIES  WHBN 
COMPLAINANT. 


SECTION   IV. 

HUSBAND'S      HUSBAND'S  LIABILITIES  WHERE  THE  WIFE  HAS  BEEN 
«,«J?^","f ,-  THE  SUITOR  FOR  DIVORCE. 

WHEN    WIFJB    IS 
COMPLAINANT.  -     ♦ 

It  cannot  be  supposed  that  the  legislature  intends  to 
favour  a  husband  whose  misconduct  has  occasioned  the 
passing  of  a  divorce  bill.  Then  is  he  to  be  relieved  jfrom 
the  obligations  to  which  he  became  subject  by  the  marriage  ? 
This  cannot  be  affirmed  in  the  absence  of  any  express 
clause  to  that  effect.  But  it  must  be  observed,  on  the  other 
hand,  that  by  the  Act  he  is  deprived  of  all  the  wife's  pro- 
perty. And  the  justice  of  continuing  the  liabilities  to 
which  he  was  exposed  during  the  coverture,  or  of  absolving 
him  from  them,  may  perhaps  more  conveniently  be  deter- 
mined by  a  consideration  of  the  particular  circumstances 
of  each  case,  rather  than  by  the  operation  of  general  rules ; 
which,  if  they  exist  at  all,  have  certainly  not  yet  made 
their  appearance  in  the  books  of  the  law. 


SbJ^ofDing  tj^e  Operation  of  fflrentral  Iftules  foj^en 
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Having  discussed  the  Rights  and  Liabilities  of  Husband 
and  Wife  according  to  the  general  Law  of  the  Land^  we 
now  proceed  to  consider  those  Rights  and  Liabilities  when, 
controlled  or  affected  by  special  stipulation.  And  here 
a  remark  may  be  premised;  namely,  that  the  parties  to 
marriage  contracts  (as,  indeed,  to  other  contracts)  will 
take  by  law  all  the  rights,  and  will  be  under  all  the 


PROMISES  TO 
MABBT. 


1      ^ 
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PBOMisBs  TO  liabilities  that  special  stipulation  does  not  exclude  tliem 
L_   from.      So  that  in  considering  cases  of  special  stipulation^ 


Diatinctioii  be- 
tween promises  to 
marry  and  pro- 
mises in  consider- 


it  will  be  necessary  to  keep  constantly  in  view  those 
"  general  rules^'  which  we  have  endeavoured  in  the  first 
part  of  this  treatise^  however  imperfectly,  to  expound. 

Special  stipulations  may  be  either  by  ante-nuptial  or 
by  post-nuptial  agreement. 

To  begin,  then,  with  ante-nuptial  agreements, — the 
Statute  of  Frauds,  section  4,  requires  that  promises  and 
ation  of  marriage,  agreements  in  consideration  of  marriage  shall  be  in  writ- 
ing, and  signed  by  the  party  to  be  charged  therewith.  And 
yet  a  promise  to  marry ,  (which  in  this  respect  is  very 
distinguishable  from  a  promise  m  consideration  of  mar- 
riagCy)  is  binding,  although  merely  verbal  (o). 

The  ground  of  this  distinction,  though  solid,  is  not 
immediately  apparent  (ft).  For  the  purpose  of  elucidation, 
therefore,  I  will  say  a  few  words  respecting  promises  to 
marry,  before  entering  on  the  examination  of  promises 
and  agreements  in  consideration  of  marriage. 

Promises  to  many,  however  expressed,  and  whether 
oral  or  written,  always  point  at  one  object — an  object 
definite  and  certain.  Consequently,  there  never  can  be 
any  difficulty  in  saying  what  it  is  that  the  promising 
parties  are  to  perform.  This  is  perhaps  one  reason  why 
the  law  is  satisfied  with  parole  proof  of  a  promise  to  marry. 
Another  reason  seems  to  be,  that  to  insist  on  having 
written  evidence,  would,  in  many  instances,  prove  an 
encouragement  to  perfidy.     Be  this,  however,  as  it  may. 


(a)  CwTc  V.  Baker^  1  Str.  34 ;  Ha/r- 
riuon  v.  Cage,  1  Baym.  386.  By 
liiese  cafles  it  has  been  decided  that 
an  agreement  between  two  persons  to 
marry,  is  not  an  agreement  in  consi- 
deration of  marriage,  but  that  these 
terms  are  confined  to  promises  to  do 
something  in  consideration  of  mar- 
riage, other  than  the  performance  of 


the  contract  of  marriage  itself. 

(5)  **  It  would  certainly  strike  any 
one  (except  perhaps  a  lawyer)  that  a 
promise  by  a  woman  to  marry  a 
man,  in  consideration  of  his  promis- 
ing to  many  her,  was  an  agreement 
made  in  Consideration  of  marriage." 
— Smith  on  Contracts,  p.  57. 
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PftOMIBBS  TO 
MARRT. 


nothing  is  better  established  now  (b)  than  that  a  parole^ 
or  verbal  promise  to  marry,  is  binding.  But  specific 
performance  cannot  be  compelled;  the  sole  remedy  for  Remedy <m pro 
breach  of  a  promise  to  marry  being  the  recovery  of  damages  "^  "°*^' 
for  non-performance.  And  such  damages  are  alike  recover- 
able, whether  the  promise  be  established  by  oral  testimony 
or  by  written  evidence. 

This  remedy  by  way  of  damages  for  breach  of  promise,  Ramedynotof 
(which  many  think  a  discredit  to  our  institutions),  is  not 
of  very  ancient  date  in  the  law.  It  seems  to  have  been 
unknown  to  Lord  C.  J.  Vaughan,  (who  presided  in  the 
Court  of  Common  Pleas  firom  1668  to  1674) ;  for  we  find 
that  eminent  judge  expressing  a  doubt  whether  any  action 
could  be  maintained  on  mutual  promises  to  marry  (<:), 
Such  promises  are  not  to  be  confounded  with  the  ancient 
promise  of  marriage  de  futuro  cum  copula  which,  as  we 
have  seen,  gave  groimd  for  a  suit  in  the  Spiritual  Court  to 
compel  solemnization  in  fade  ecclesiae((/)j  for  the  promise 
de  futuro  cum  copula  constituted  ipsum  matrimonium; 
whereas  a  promise  to  marry  in  modem  times  acquires  no 
additional  force  firom  a  copula,  and  since  the  passing  of 
Lord  Hardwicke's  Act  (e),  is  neither  in  itself  a  marriage, 
nor  warrants  any  ecclesiastical  process  to  compel  solemn*- 
ization. 

In  short,  it  warrants  nothing  but  an  action  at  law 
for  the  recovery  of  damages  when  a  breach  has  been 
committed. 

A  promise  to  marry^  without  more,  means  a  promise  to  Promise  to 

many  simplj. 


(6)  This  was  not  so  always  ;  for 
not  long  after  the  passmg  of  the  Sta- 
tute of  Frands,  it  was  decided  that  a 
promise  to  marry  (like  a  promise  in 
eonsideration  of  marriage),  must  be 
in  writing  and  signed.  See  Phdlpol 
T.  WdUet,  3  Lev.  65.  But  that  ease 
is  no  longer  law. 

(c)  Holt  V.  Wmrd  Okinnciem,  2 


Str.  937.  The  action  of  crim.  con. 
is  i^parently  more  modem  still ; 
the  first  instance  being  that  of  the 
Dftlie  tf  NoffdUc  v.  Svr  /.  Jermayne 
in  1692.  See  Lord  Campbell*B 
^  Lives  of  the  Chancellors^"  yoI.  iv. 
p.  106. 

(d)  Supra,  p.  5. 

(e)  See  mtpt^  p.  7. 
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PBOHTSES   TO 
MARRT. 


Conditfonal  pro- 
mise. 


Ezprastioiui  of  in- 
tention. 


Acceptance  ne. 
eessary. 


Tender  of  per- 
formance by 
plaintiff. 


Wtam  defendant 
has  married  an- 
ottier. 


marry  within  a  reasonable  time;  otherwise  no  breach 
cotQd  be  assigned  (/). 

A  conditional  promise  must  be  laid  as  snch ;  and  it 
mnst  be  shown  that  the  condition  has  been  performed  (^). 

Expressions  of  intention  in  the  hearing  of  third  persons 
will  not  support  an  action ;  unless  authorised  to  be  com- 
municated; and  then  they  will  amount  to  a  promise  {h). 

It  is  a  general  rule  in  all  contracts  that  both  parties 
must  be  bounds  or  neither.  Therefore,  where  an  action  is 
brought  for  breach  of  a  marriage  promise,  acceptance  of 
the  promise  must  be  alleged  and  proved.  But  this  accept* 
ance  may  be  established  by  circumstances  («).  It  is  not 
necessary  that  it  should  be  in  words.  It  may  be  rebus 
ipsis  et  factis ;  the  law  making  allowance  for  the  delicacy 
of  the  female,  who  is  commonly,  though  not  always,  the 
acceptor  in  such  cases. 

However,  it  seems  necessary,  before  bringing  an  action, 
to  make  a  tender  of  performance  on  the  part  of  the  pro- 
misee. The  maker  of  the  promise  should  be  required  to 
fulfil  it.  The  requisition,  however,  need  not  be  by  the 
female  plaintiff.    If  made  by  her  father  it  will  suffice  {j). 

The  maker  of  the  promise  may,  in  the  meantime,  have 
married  another.  In  such  a  case,  is  it  a  defence  to  the 
action  to  say,  that  he  was  never  requested  to  perform  his 
promise  ?  It  is  no  defence ;  he  having,  by  his  marriage, 
put  himself  in  a  situation  which  rendered  performance 
impossible  {k). 

But  suppose  him  to  contend,  that  should  his  wife  die 
leaving  him  surviving,  he  may  stiU  be  able  to  perform  his 


(/)  Potter  V.  De  Boos,  1  Stark.  Ca. 
82. 

(jff)  Oole  y.  Oottmgham,  S  Car.  & 
Pay.  75. 

(h)  Ibid. 

(0  Cfough  V.  Farr,  2  Car.  &  Pay. 
631. 

0")  Oough  Y,Parr,2C9r.  &Pay.$31 . 


(k)  CcMmes  ▼.  Smith,  15  Mee.  *& 
Wei.  189.  See  also  Mary  Short  v. 
Stone,  8  Q.  B.  Rep.  358,  where  it  was 
held  not  necessary  to  aver  that  the 
other  woman  whom  the  defendant 
had  married  was  still  li-mg,  he  hay- 
ing, by  his  marriage,  broken  his 
•contract  with  the  plaintiff. 
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promise  '' within  a  reasonable  time"    That  likewise  is  no    pbohises  to 
defence ;  for  the  Court  will  not  presume  that  his  wife  is  to         "^^^^ 
die  within  a  '^reasonable  time/'  or  even  in  his  lifetime  {I). 

If  the  man.  after  the  promise,  discover  that  the  woman  i>booT«iyfhatfhe 

^  woman  is  un- 

is  unchaste^  he  may  refuse  to  marry  her  (m) .     But  if  her  <*«"*^ 
.frailties  were  known  to  him  at  the  time  of  the  promise^  he 
cannot  plead  them  as  a  defence  to  an  action  {n). 

How  far  bad  health  on  the  part  of  the  plaintiff  seekin&r  HowfSariMid 

.  \  ^  ®    health  a  deftnoe. 

damages  is  a  defence  to  the  action^  the  Courts  have  more 
4;han  once  had  occasion  to  consider.  In  Atchinson  v. 
Baker  (o)^  (a  case  in  which  the  man  was  plaintiff^  and  the 
woman  defendant,)  it  appeared  that  when  she  gave  her 
promise  the  plaintiff  seemed  in  good  health ;  but  she  after- 
wards discovered  that  he  had  an  abscess  on  his  breast,  and 
for  that  reason  she  refused  to  marry  him.  Lord  Kenyon 
held  that  she  was  justified. 

It  is  the  duty  of  the  man,  in  such  circumstances,  to  dis- 
close his  malady.  If  he  conceal  it,  he  ought  not  to  be 
allowed  to  recover  damages. 

The  woman,  too,  is  bound  to  a  like  degree  of  candour. 
But  this,  of  course,  does  not  imply  that  the  parties  are  to 
divulge  every  little  insignificant  personal  peculiarity  that 
each  may  be  subject  to.  The  obligation  must  be  viewed 
with  reference  to  the  reason  of  the  thing ;  having  a  due 
regard  to  the  objects  of  matrimony,  and  the  endurance 
and  closeness  of  the  connexion.  A  woman  knows  that  she 
and  her  children  will  be  dependent  on  her  husband  in  the 
married  state.  She  has,  therefore,  a  right  to  find  him 
sound,  unless,  when  she  promised,  she  knew  of  his 
blemishes  or  defects. 

But,  if  objections  of  this  kind  were  allowed  when  merely 
fanciful  or  speculative,  there  is  scarcely  any  case  in  which 

(0  Oamu  y,  SmUk,  15  Mee.  &      Kir.  463. 
Wei.  189.  (n)  Ibid. 

(m)  Bench  v.  Merrick,  1  Car.  &         (o)  Peake,  Ad.  Ca.  103, 104. 
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FBOHisn  TO  damages  cotdd  be  recovered.    For  so  numeroiis  are  the  ills 
^^^^^'      that  flesh  is  heir  to,  that  in  the  opinion  of  a  great  physi- 


cian {p),  there  is  not  one  of  the  whole  human  race  who 
has  not,  in  his  person,  the  elements  either  latent  or 
apparent  of  some  fatal  malady. 

Therefore,  let  us  imagine  a  case  to  tiy  this  question. 
Suppose,  after  promises  exchanged,  that  one  of  the  parties 

insaattj.  objects  to  the  other  on  the  ground  of  mental  insanity. 

This,  I  apprehend,  would  on  all  hands  be  deemed  a  good 
objection.     But  suppose  the  ground  taken  to  be  heredi- 

Hereditaiy  mala-  tary  insanity  existing  in  the  family  of  the  individual 
objected  to,  but  never  evinced  in  himself.  To  admit  this 
as  an  excuse  for  breach  of  promise  would  be  going  too  fiur. 
The  case  must  often  have  occurred ;  but  I  find  nothing  in 
the  Books  to  aid  its  determination. 

The  Scotch  lawyers,  however,  had  an  anal(^ous  quea- 
tion  about  thirty  years  ago.  Damages  in  Scotland  are 
awarded  as  '^  a  solatium  to  injured  feelings,  and  compen- 
sation for  loss  of  market.^^  In  one  case  (which  excited 
much  attention  and  discussion),  the  demand  of  damages 
was  resisted  on  the  ground  that  the  lady,  (the  plaintiff  in 
the  cause,)  '^was  subject  to  hereditary  scrofula.^'  But 
this  defence  was  repudiated  with  expressions  of  judicial 
indignation, — one  of  the  judges  (Lord  Meadowbank) 
observing,  that  ''the  most  consummate  beauty,  elegance, 
and  accompUshments,  were  unfortunately,  not  merely  not 
incompatible  with,  but  were  even  in  some  degree  allied  to 
that  disease ''(9). 

CftM  of  p^tiff  An  infant  may  bring  an  action  against  an  adult  for 
breach  of  promise  to  marry.  This  was  doubted  till  the 
determination  of  the  Court  of  King's  Bench  in  Holi  v. 
Ward  Clarencieua^  {r) ;  where  Lord  C.  J.  Raymond  said, 

{p)  The  late  Dr.  Gregory.  (r)  3  Strange,  d37.    See  1  Barn. 

(q)  Faculty  Reports,  27tli  May,      290. 
1812. 
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that  the  coiitract  by  mutual  promises  of  marriage^  one  pbohisks  to 
of  the  parties  being  an  infant^  '^  is  not  void^  but  marely 
voidable  at  the  election  of  the  infiant ;  and^  as  to  the 
person  of  full  age,  it  absolutely  binds/'  But  it  muat  be 
remembered  that  an  infant's  marriage  is  required  by  the 
Statute  to  be  with  consent  of  guardians  (»).  So  that 
the  want  of  such  consent  (when  applied  for)  would  most 
probably  be  a  good  de&iLce  to  an  inianfs  action  claiming 
damages  from  an  adult  promissor,  because  an  infants 
marriage,  without  consent  of  guardians,  although  not 
absolutely  void,  is  nevertheless  interdicted  by  the  law. 

And  thus  much  of  promises  to  marry ;  concerning  which 
I  forbear  to  say  more,  since  they,  perhaps,  do  not  in 
strictness  appertain  to  my  subject. 
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By  promises  and  agreements  in  consideration  of  marriage, 
we  mean  promises  and  agreements  affecting  property,  and 
liable  to  be  enforced  at  law  or  in  equity. 


(«)  Supra,  p.  13. 
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BBQuiBEMENTB       Now^  111  dealing  with  sucli  promises  and  agreements^ 

OF  FRAUDS,     whether  ante-nuptial  or  post-nuptial^  the  first  thing  to  he 

ascertained  is,  whether  compliance  has  heen  had  with  the 

PoUqr  of  the  Bte-  '  ^ 

l^it^Sdd^oe    pj'ovisions  of  the  Statute  of  Frauds ;   the  4th  section  of 
of  the  agieement.  ^jjjch  requires  that  promises  and  agreements  in  consider- 

Btion  of  marriage  shall  he  in  writings  and  signed  by  the 
party  to  be  charged  therewith.  The  object  of  this  enact- 
ment is  to  guard  against  the  danger  of  admitting  parol 
CTidence  in  matters  very  liable  to  be  misapprehended  and 
misconstrued,  and  consequently  very  likely  to  give  rise  to 
perjury  and  fraud.  It  may  indeed  be  asked.  Are  not  these 
consequences  just  as  likely  to  happen  in  the  case  of  pro- 
mises to  marry?  But  promises  to  marry,  as  before  remarked, 
are  in  their  nature  uniform  and  certain ;  whereas  promises 
and  agreements  in  consideration  of  marriage  are  of  endless 
variety,  and  would  almost  in  every  case  produce  a  conflict 
of  oral  testimony.  The  poHcy  of  the  statute  is  indeed 
rested  on  a  different  basis,  in  the  well-known  case  of  Mon- 
tacute  V.  Mcuvwell,  before  Lord  Chancellor  Macclesfield. 
There  it  was  contended  that  the  object  of  the  clause  was 
to  protect  parties  firom  being  bound  by  those  unguarded 
verbal  declarations  which  are  common  in  courtships,  ''  since 
in  no  case  can  there  be  supposed  so  many  expressions  and 
promises  as  in  addresses  in  order  to  maiage;  where  many 
passages  of  gallantry  usually  occur  "  (t) .  But  this  is  some- 
what lax  morality,  which  we  ought  not  to  attribute  to  the 
legislature ;  for  the  Act  was  made,  as  its  preamble  declares, 
not  to  promote  "  passages  of  gallantry,^'  but  to  repress 
perjuries  and  frauds. 

The  words  of  the  4th  section  are  as  follow : — 

TemuofSitet.  4.       That  no  action  shall  be  brought  to  charge  any  person  upon  any 

agreement  made  upon  consideration  of  marriage,  unless  the  agreement 
upon  which  such  action  shall  be  brought,  or  some  memorandum  or  note 

(0  M(mtacute  v.  MaxipeU^  1  P.  Wms.  619. 
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thereof  shall  be  in  writmg,  and  signed  by  the  party  to  be  charged  there-   jlequzbembnis 
with,  or  some  other  person  thereunto  by  him  lawfolly  authorised.  of  the  statute 

'  *^  J  J  OF  FRAUDS. 


Although  these  words  point  at  legal  remedies^  they  have  of  equal  force  in 

equity  Ml  at  law. 

the  same  authority,  and  receive  the  same  construction  in 
Courts  of  Equity  as  in  Courts  of  Law.  Unless,  therefore, 
there  be  a  writing  duly  signed,  no  bill  can  be  filed  in 
equity,  nor  any  action  brought  at  law  to  enforce  a  promise 
or  agreement  in  consideration  of  marriage.  I  do  not  cite 
authorities  for  this  position;  nor  for  another  equally  well 
established,  namely,  that  it  is  sufficient,  if  the  note  or 
memorandum  be  signed  either  by  the  party  to  be  charged 
or  by  his  agent. 

The  signature  of  the  plaintiff  is  not  necessary.    Nor  is  Buieastothesig. 

,  nature  of  fhe  note 

it  indispensable  that  the  defendant's  signature  should  be  «  nwmomidom. 
at  the  close  of  the  document.     If  foimd  in  any  part  of 
it,  the  exigency  of  the  statute  wiU  be  satisfied  (w). 

It  has  been   decided  that  the  consideration,  as  well  Necessary  that 

,  ...  the  consideration, 

as  the  promise,   must  appear  in  the  writing  (v).      The  **^®"g^j*^^ 
consideration  of  marriage,  however,  is  a  favourite  of  the  »pp«»init. 
law  ijjo) ;  which  regards  that  contract  as,  per  se,  so  im- 


(tt)  In  Hwmmersley  y.  De  Bid,  12 
da.  &  Fin.  45,  one  of  the  questions 
was,  whether  there  was  a  sufficient 
signature  of  certain  articles  to  bind 
the  father  of  the  lady.  Lord  Cotten- 
ham  said,  '^  The  father's  name  is  in 
one  place  written  at  length  by  one 
son,  and  in  the  other,  by  initials 
only,  by  the  other  son  ;  and  as  it  is 
clearly  immaterial  in  what  place  the 
signature  of  the  name  is  to  be  found, 
it  is,  in  the  terms  of  the  Statute  of 
Frauds,  an  agreement  made  in  consi- 
deration of  marriage,  of  which  there 
is  a  memorandum  or  note  in  writing, 
agned  by  a  person  thereunto  lawfully 
authorised  by  the  party  to  be  charged 
therewith." 

(r)  Warn  v.  Waa-Uera,  5  East,  10  ; 


and  see  HcmdaU  v.  Morg<m,  12  Yes. 
72,  where  Sir  William  Grant  says, 
"  The  4th  section  requires  the  very 
agreement  to  be  in  the  writing  ; " 
which  he  tells  us  is  not  necessary 
in  the  case  of  a  trust  under  the  7th 
section — for  it  is  enough  if  a  trust 
be  manifested  without  being  actually 
coTistituted  by  writing. 

(w)  <'  If  it  be  supposed  to  be  neces- 
sary to  find  a  contract  such  as  usually 
accompanies  transactions  of  im- 
portance  in  the  pecuniary  afifairs  of 
mankind,  there  may  not  be  found  in 
the  memorandum  or  in  the  other  eyi- 
dence  in  the  cause,  proof  of  any  such 
contract ;  but  when  the  authorities 
on  this  subject  are  attended  to,  it 
will  be  found  that  no  such  formal 
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Need  not  be  in  a 
single  writing. 


ABQuiBEMKim   portaot  Riid  all-sufficient^  that  the  amount  of  pecnniajy 
^"jT^uwT'  benefit  moving  from  either  side,  is  deemed  immaterial  (a?). 

Accordingly  if  a  father,  on  his  son^s  marriage,  were  to 

convey  an  estate  to  him  in  fee,  the  son  would  be  consi- 
dered a  purchaser  for  valuable  consideration,  although 
nothing  actually  lucrative  passed  to  the  father  (t/). 

The  agreement  need  not  be  contained  in  a  single 
writing.  It  may  be  collected  &om  several;  provided  the 
connexion  and  meaning  of  the  whole  can  be  clearly  made 
out  without  calling  in  the  aid  of  oral  testimony.  This, 
too,  is  so  well  settled  and  so  well  known,  that  I  need  not 
cite  authorities  to  prove  it  {z). 

How  far  an  agreement  by  parole  is  binding  where  it 
has  been  acted  upon;  in  other  words,  whether  marriage  is 
to  be  regarded  in  the  light  of  what  is  called  in  equity  a 
part  performance  of  an  agreement,  and  as  such,  taldng 
the  case  out  of  the  statute,  is  a  question  respecting  which 
it  is  easier  to  cite  authorities  than  to  state  their  result. 
In  Montacute  v.  Maiffwell  (a).  Lord  Chancellor  Maccles- 
field says : — 


How  far  verbal 
promiaes  niU  be 
«nforoacL 


Ronarks  of  Lord 
Maodesfield. 


Equity  should  relieve  in  cases  of  fraud,  even  against  the  words  of 
the  statute ;  as  if  one  agreement  in  writing  should  he  proposed  and 
drawn,  and  another  fraudulently  and  secretly  hrought  in  and  executed 
in  lieu  of  the  former.  But  where  there  is  no  fraud,  only  relying  upon 
the  honour,  word,  or  promise  of  the  defendant,  the  statute  making 
those  promises  void,  equity  will  not  interfere  (J>). 


comtraet  is  required."  Per  Lord  Ckyt- 
tenham,  C,  in  Hammerdity  v.  De 
Bid,  12  da.  &  Fin.  61,  n. 

(x}  **  I  do  not  apprehend  that  the 
quantum  of  pecimiAry  benefit  wifl 
afibol  the  question ;  and  I  am  smv 
prised  to  find  obeervationB  about  the 
amount  of  tiie  penalty,  as  yarying  the 
rec^roeity  where  marriage  is  one  of 
the  eonsiderationB."  Per  Lord  Eld<m 
in  Prehble  ▼.  Bogku/rst,  1  Swan.  319. 

(y)  Fer  Lord  Redesdale,  in  Ogim- 


mam,  t.  Convyn,  2  Sch.  &  L^.  147. 

(z)  The  4th  0eotion  of  the  Statute 
of  Frauds,  now  under  consideFation, 
applies  to  five  different  eontraets. 
Gases  upon  it  arise  most  frequently 
upon  contracts  relatire  to  the  sale  of 
real  estates.  See  therefore  Sir  Ed* 
ward  Sugdoi's  Vend.  &  Pur.,  where 
he  treats  of  the  requisites  under  this 
section. 

(a)  1  P.  Wms.  619. 

(6)  Loi^    Macclesfield    held  the 
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In  cases  of  fraud,  then,   equity  will  relieve.      But  BsamBBHBns 
according  to    Lord    Macclesfield,    the  breach  of  one's  "'o^SuT" 

'^  honour,  word,  or  promiae,^^  is  not  a  fraud,  however  

much  relied  upon  and  acted  upon.    This  resolution  is  not 
satisfactory. 

In  Ihmdass  v.  Dutens  (c).  Lord  Chancellor  Thurlow, 
after  saying  that  the  Court  would  relieve  in  a  case  of  fraud, 
proceeds  thus : — 

If  there  is  a  parole  agreement  for  a  settlement  upon  marriage,  a  salt  Remarks  of  Lord 
after  marriage,  upon  the  ground  of  part  performance,  will  not  do  (<?).      ^'*'i®^- 

According  to  this,  marriage  is  not  to  be  accounted  a 
part  performance ;  and,  unless  there  be  fraud,  the  parole 
agreement  will  not  be  binding.  The  diflSculty  is  to  define 
what  shall  be  considered  fraud. 

In  Denton  v.  Davies  {e),  which  was  a  suit  by  a  husband 
and  his  wife  against  the  father  of  the  wife,  praying  that 
certain  representations  communicated,  not  to  the  plaintiffs, 
but  to  third  parties,  should  be  made  good  to  the  plaintiffs. 
Sir  W.  Grant  said : — 

If  those  representations  (/)  had  been  made  to  the  plaintifiis,  and  they  Remarks  of  Sir 
had  married  upon  the  faith  of  them,  the  Court  would,  I  apprehend, 


Great  Seal  for  seren  years,  from  1718 
to  1725. 

(c)  1  Ves.  jun.  198  ;  2  Cox,  235. 

(d)  See  also  Heddmg  v.  WUkeSf  3 
Bro.  C.  C.  401,  where  Lord  Thurlow 
says :  ^^  The  statute  is  different  in 
the  case  of  marriage  from  other  cir- 
cmnsiances ;  and  marriage  has  been 
held  not  to  be  a  part  performance." 
In  the  case  of  AfontaciUe  v.  Masewell, 
before  referred  to,  there  is  this  pas- 
sage in  the  argument  of  counsel, 
^  which  the  Court  (Lord  Maccles- 
field) took  notice  of  and  approved" — 
namely,  ^  that  it  was  very  wrong  to 
call  marriage  the  execution  of  the 
pr<»nise,  when  until  the  marriage  it 


was  not  within  the  statute  ;  and  the 
statute  makes  the  promise  in  consi- 
deration of  marriage,  void  : — ^There- 
fore, to  say,  that  the  marriage  was  an 
execution  which  should  render  the 
promise  good,  was  quite  frustrating 
the  statute."  It  does  not  appear  easy 
to  get  over  this. 

(c)  18  Ves.  503. 

(/)  The  representations  here  re- 
ferred to  were  in  writing,  and 
signed.  So  that  it  is  doubtful  whether 
Sir  William  Grant  would  have  ex- 
ptressed  himself  in  the  same  way  had 
the  representations  been  merely 
verbal. 
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lUHiui&RMBNTs  have  compelled  the  defendant  to  make  that  settlement  which  he 

OP  THE  STATUTB  pretended  he  had  already  made,  or  was  abont  to  make. 

OP  PBA.UDS.  ^  •' 


"  Sir  William  Grant  was  here  supposing  a  case  of  actual 

deception ;  and  conformably  with  Lord  Macclesfield  and 
Lord  Thurlow^  he  held  that  the  Court  would^  in  such  case^ 
relieve.  But  he  proceeds  to  put  another  illustration^  with 
which  he  deals  more  cautiously : — 

RmreMntatioiiB        Whether  (sajs  he)  a  party  coming  to  the  knowledge  of  a  represen- 
parttos.  tation  not  made  to  him,  nor  with  any  view  to  deceive  him,  but  to  which 

he  gave  credit,  and  upon  the  faith  of  which  he  acted,  would  be  entitled 
to  relief  against  the  person  by  whom  that  representation  was  made,  it 
is  unnecessaxy  to  discuss. 

In  a  late  remarkable  case^  Hammersley  v.  De  Biel  (g), 

there  was  neither  frauds  nor  any  allegation  of  fraud ;  but 

lumarks  of  Lord  the  Housc  of  Lords  dccidcd  it  to  be  "  a  principle  of  law^ 

Lyndhont. 

at  least  of  equity^  that  if  a  party  holds  out  inducements 
to  another  to  celebrate  a  marriage^  and  holds  them  out 
deliberately  and  plainly^  and  the  other  party  consents^ 
and  celebrates  the  marriage  in  consequence  of  them^ — 
if  he  had  good  reason  to  expect  that  it  was  intended  that 
he  should  have  the  benefit  of  the  proposal  which  was  so 
held  out,  a  Court  of  Equity  will  take  care  that  he  is  not 
disappointed  and  will  give  effect  to  the  proposal ''  (A). 
In  the  same  case.  Lord  Chancellor  Lyndhurst  said : — 

Would  not  a  Court  of  Equity  enforce  the  execution  of  a  settlement 
after  marriage^  in  pursuance  of  proposals  or  contract  entered  into 
before  marriage  ? 

And  Lord  Campbell  added,  that  '^  if  that  were  not  to  be 
considered  as  the  doctrine  of  a  Court  of  Equity,  the  most 
monstrous  frauds  would  be  committed.'^ 

Remarks  of  Lord       Some  fraudulent  father  (said  his  lordship)  might  hold  out  to  the 
CampbeU.  suitor  of  his  daughter  that  he  meant  to  make  a  settlement  upon  his 

daughter  and  her  issue.    The  marriage  wotdd  take  place  in  the  belief 

{g)  12  Cla.  &  Fin.  45.  {k)  Per  Lord  Chancellor  Lyndhurst 
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that  that  settlement  would  be  made ;  and  then  after  the  marriage  he   RBquiiuaf bmib 
might  say,  *'  This  was  only  an  intimation  of  my  intention  at  the  time,  **^  the  statute 

OP  FRAUDS. 

I  have  changed  my  mind,  and  I  will  not  give  her  a  shilling."    That   

would  be  most  nnjnst ;  and  to  prevent  snch  frauds  this  doctrine  has 
been  laid  down,  and,  I  think,  has  been  most  properly  laid  down,  and 
ought  to  be  acted  upon  (t). 

The  House  of  Lords  in  this  case  affirmed  the  decision 
of  Lord  Chancellor  Cottenham^  whose  judgment  in  the 
Court  of  Chancery  had  confirmed  upon  appeal  the  decree 
of  Lord  Langdale.  The  case  on  that  appeal  is  not  reported; 
but  a  note  of  Lord  Cottenham^s  observations  in  disposing 
of  it,  was  printed  for  the  use  of  the  House  of  Lords,  and 
admitted  by  the  counsel  on  both  sides  to  be  correct  {k). 
From  that  note  I  extract  the  following  passage,  which 
bears  on  the  point  now  under  consideration. 

A  representation  made  by  one  party,  for  the  purpose  of  influencing  Remarks  of  Lord 
the  conduct  of  the  other  party,  will,  in  general,  be  sufficient  to  entitle 
him  to  the  assistance  of  this  Court  for  the  purpose  of  realising  such 
representation.  Of  this  Hodgson  v.  Hutchenson  (I)  ;  Coohes  v.  Mcls- 
kall(m) ;  and  JVankford  v.  Fotherley  (n) ;  which  last  was  affirmed  by 
the  House  of  Lords,  afford  strong  instances.  In  Ludera  v.  Angtey  (o),  a 
suggestion  for  consideration,  followed  by  marriage,  was  held  to  be  binding. 

These  dicta  may  appear  at  first  sight  to  sanction  the 
general  doctrine^  that  a  parole  agreement  in  consideration 
of  marriage  is  binding  where  it  has  been  relied  upon  and 
acted  upon.  But  it  is  to  be  observed^  that  the  Lords 
throughout  abstain  from  actually  affirming  in  so  many 
words,  that  marriage  is  to  be  regarded  as  a  part  perform- 
ance; and  in  the  case  before  them^  the  requisites  of  the 


(0  Lord  Campbell  here  suppoees 
ihroaghoat  a  case  of  fraud.  But  it 
will  be  observed  that  Lord  Lynd- 
hurst  puts  the  thing  more  largely,  so 
AS  apparently  to  embrace  a  case  of 
mere  verbal  inducements  held  out  to 
a  suitor. 

(k)  12  Cla.  &  Fin.  61. 


(0  5  Vin.  Ab.  522. 

(m)  2  Vem.  200.  The  report  of  this 
case  has  the  following  marginal  note  : 
<<  Marriage  agreement  reduced  into 
writing,  though  not  dgned  by  either 
party,  yet  decreed  to  be  performed." 

(fi)  2  Vem.  322. 

(o)  4  Ves.  501. 
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BXQviBEiairas  statate  had  in  fact  been  satisfied ;  so  tliat  their  remarks 
^'ot»S!^u*  ^^7>  perhaps,  be  either  regarded  as  delivered  obiter,  or  as 


assuming  throughout  the  existence  of  an  agreement  in 
writing. 

Indeed  Lord  Cottenham  seems  to  have  acquiesced  in 
the  position,  that  ''  marriage  is  not  per  se  a  part  perform- 
ance  of  a  parole  agreement,  so  as  to  take  the  case  out  of 
the  statute/'  for  his  Lordship  appears  to  have  relied  not 
so  much  on  the  fact  of  marriage,  as  on  the  circumstance 
that  the  intended  husband  (the  Baron  de  Biel)  had  per- 
formed his  part  of  the  agreement  in  another  respect, 
namely,  by  securing  for  his  wife  500Z.  a-year.  And  with 
reference  to  this  provision  Lord  Lyndhurst,  addressing 
counsel  at  the  bar  of  the  House  of  Lords,  asked, 

"  What  say  you  to  the  jointure  of  600/.  a  year  ?  Was  not  th<xt  a  part 
performance  and  consideration  ?  ** 

Which  shows  that  it  was  something  collateral,  and  not 
the  marriage  itself,  that  was  to  be  regarded  as  a  part 
performance. 

On  the  whole,  then,  the  case  of  Hammersley  v.  De  Biel, 
when  strictly  examined,  so  far  as  this  point  is  concerned, 
seems  to  reveal  nothing  new ;  neither  does  it  disturb  the 
doctrine  above  quoted  firom  Lord  Thurlow  {p).  This  I 
say,  however,  rather  as  a  deduction  doubtfully  drawn, 
than  a  conclusion  confidently  arrived  at ;  for  the  cases  [q), 
put  in  abstract  and  general  terms  by  Lord  Lyndhurst, 
may  to  other  minds  justify  a  different  construction. 
satiafteuonoffhe       Perhaps  the  most  important  point  really  decided  in 

fltatat6  by  tubflA- 

qnentieeognitioii.  Hammevsley  V.  De  Biel,  was  that  upon  which  Lord  Lang- 
dale  had  proceeded  in  the  original  decree,  namely,  that 

(p)  Supra,  p.  228.    Lord  Thurlow  towards  a  repeal  of  so  mudi  of  the 

directly  negatives  the  notioa  that  statute  as  relates  to  agreements  upon 

marriage  can  be  regarded  as  a  part  marriage, 
performance,   and   indeed   to  hold  {q)  See  supra,  p.  230. 

otherwise  would  be  going  veiy  far 
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the  provisions  of  the  4th  section  of  the  Statute  of  Frauds  naqmBBMBBiB 

09  TRB  STJLTVTB 

respecting  agreements  in  consideration  of  marriage^  may     or  pb^um. 

be  satisfied  by  subsequent  recognition.    This  view  of  the 

matter  appears  to  have  been  adopted  by  Lord  Cottenham 

in  the  Court  of  Chancery^  notwithstanding  doubts  more 

than  once  judicially  expressed  upon  the  questioUi  how  far 

a  written  undertaking  after  marriage  to  perform  a  parole 

promise  before  marriage^  could  be  enforced.     In  Ham^ 

mersley  v.  De  Biel,  however,  there  was  before  the  marriage 

a  great  deal  more  than  a  parole  agreement;  for  the  case 

was  of  this  complexion.    A  parent  on  the  marriage  of  his 

daughter  entered,  by  the  agency  of  his  two  sons,  into 

an  imdertaking  in  writing,  to  leave  his  daughter  by  will 

10,000/.     Belying  on  this  document,  and  as  a  part  of  the 

arrangement,  the  intended  husband  secured  for  the  lady  a 

provision  of  500/.  a  year,  and  the  marriage  thereupon  was 

solemnised.    After  the  marriage  the  father  wrote  a  letter, 

duly  signed  by  him,  in  which  he  ref^red  to  the  prior 

document.    This  was  the  whole  case.    The  bill  was  filed 

by  a  son  of  the  marriage  against  the  parentis  executor  to 

compel  payment  of  the  10,000/.  out  of  his  assets.    From 

the  following  remarks  of  Lord  Cottenham,  it  is  apparent 

that  he  considered  the  requirements  of  the  statute  to 

have  been  satisfied  no  less  by  the  agency  of  the  two 

sons,  than  by  the  parentis  subsequent  recognition  of  their 

proceedings. 

Assuming  for  the  present  that  the  two  brothers  of  the  intended  wife 
were  duly  authorised  by  the  father  to  enter  into  the  arrangement  with 
the  intended  husband,  the  document  containing  the  proposed  arrange- 
ment proves  that  both  concurred  in  what  that  paper  contains  ;  for  it  is 
written  partly  by  the  one  and  partly  by  the  other. — Independently  of 
this,  however,  there  is  the  letter  of  the  father,  signed  by  himself,  in 
which  he,  referring  to  this  document,  says,  "  The  only  question  now  is, 
I  conceive,  what  the  expression  used  in  the  engagement  legally  implies ;" 
by  which  he  must  be  understood  to  mean  that  if  the  expression  used 
amounted  to  an  obligation  to  pay  the  10,000/.,  he  was  ready  to  perform 
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RBQuisEMBNTs  it.  I  am  awBTo  thftt  in  i2imda//y.  Jftr^^oii  (r),  Sir  William  Giftn 
^'^-f^t^™  a  doubt  whether  a  written  promise  after  marriage  to  perform  a  parole 

0«  FBAUIIB*  

agreement  made  before,  could  be  enforced ;  but  in  Hodgson  v.  Hvteh- 

ensan  (s),  Taylor  y,  Beech(t),  and  MorUacute  y.  Maxwell  (u),  it  was  held 
that  such  a  subsequent  written  promise  would  be  binding  within  the 
statute.  It  was  argued  that  the  two  brothers  had  no  authority  to 
enter  into  this  arrangement.  But  what  is  conclusive  on  this  point  is 
the  letter  of  the  father  himself,  who,  not  disputing  the  authority 
under  which  the  engagement  was  made,  says,  the  whole  question 
depends  on  its  construction. 

Upon  looking  into  the  case  of  Randall  y.  Morgan^  before 
Sir  William  Orant^  it  seems  tolerably  apparent  that  the 
inclination  of  that  great  judge's  mind  was  to  hold  a 
written  acknowledgment  after  marriage  of  a  parole  promise 
before  marriage^  binding.  And  this  appears  to  be  the 
opinion  of  Lord  Cottenham.  So  that  the  point  may  now 
be  regarded  as  decided;  since  the  mischiefs  which  the 
statute  was  intended  to  avert  cannot  in  such  case  arise ; 
for  if  a  man  will  deliberately^  after  a  marriage,  admit  by  a 
writing  under  his  hand^  that  he  made  a  parole  promise 
before  the  marriage^  upon  which  the  parties  have  acted,  it 
is  contrary  to  every  principle  of  justice  that  he  should  be 
allowed  to  resist  its  performance.  And  even  as  against 
creditors,  a  settlement  made  in  pursuance  of  it  would  not 
be  reckoned  fraudulent  [v). 

(r)  12  Ves.  67.  See  p.  73.  (w)  1  Str.  236. 

(«)  5  Yin.  Abr.  522.  (y)  Dmdau  y.  2>KfoiM,  2  Cox,  235. 

{t)l  Yes.  297.  See  also  1  Str.  237  ;  4  East,  207. 
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SECTION  III. 

THE  AGREEMENT  BINDING  ON  ONE  SIDE  THOUGH  NOT  covbnanis  in- 

PERFORMED  ON  THE  OTHER.  depende5t  op 

BACH   OTHER. 


1.  Marriage   agreementB   dif- 
feretUfromaUothen  .        .  235 

2.  lUghUcfisme  .    .  235 

3.  Semarhs   of  Lord  ffard- 
wiche         .  .235 


4.  MemarJca  of  Lord  Eldon     .  236 

5.  Hemarks  of  Lord  Redesdcde.  236 

6.  Lhyd  y.  Lhyd  .  236 

7.  SemarhaofLordOotUnluim.  237 

There  is  this  difference  between  promises  and  agree-  Maxriami  _ 
ments  in  consideration  of  marriage  and  all  other  promises  '^™  •"  ®*^*"- 
and  agreements^  namely,  that  where  the  promise  and 
agreement  is  in  consideration  of  marriage,  a  breach  of 
obligations  by  one  party  is  not  a  sufficient  excuse  for  non- 
performance by  the  other ;  and  the  reason  is  that  a  contract 
in  consideration  of  marriage  is  made  not  merely  on  behalf 
of  the  parties  to  the  contract,  but  also  on  behalf  of  the 
issue  that  may  spring  from  the  marriage  {a) .  The  children  Righti  of  iaane. 
are,  in  fact,  regarded  as  purchasers  {b). 

Thus  in  the  case  of  Harvey  v.  Ashley  (c).  Lord  Hard- 
wicke,  speaMng  of  agreements  in  consideration  of  marriage, 
says, — 

These  agreements  differ  from  all  others  ;  for  as  soon  as  the  marriage  RcmaAi  of  Lord 
is  had,  the  estate  and  capacities  of  the  parties  are  altered.  The  chil-  ^*^^^®- 
dren  horn  of  the  marriage  are  equally  purchasers,  under  both  fiither  and 
mother.  Though  either  of  the  relations  of  the  husband  or  of  the  wife 
should  fail  in  the  performance  of  their  part,  yet  the  children  may 
compel  a  performance.  If  the  wife's  father  hath  agreed  to  give  a  portion, 
and  the  husband'is  &ther  hath  agreed  to  make  a  settlement,  though  the 
wife's  father  do  not  give  the  portion,  yet  the  children  may  compel  the 
settlement :  for  non-performance  on  one  part  shall  be  no  impediment 
to  the  children  receiving  the  fall  benefit  of  the  settlement.    So  if  there 

(a)  It  must  be  obserred,  however,  sought  by  the  de&nlthig  party,  he 

that  as  against  the  deiiMilting  party,  cannot  enforoe  it  against  the  person 

his  non-performanoe  would  be  a  good  injured  by  his  default." 

defence.     For,  as  Lord  RedetdcUe  (b)  C6U  ▼.  BcEtenuvn^  1  P.  Wms. 

says,  in  Orofton  y.  Omuby,  2  Sch.  &  145  ;  Sedle  v,  Sedle,  1  P.  Wms.  290. 

Lef.  602,  *'  Where  the  performance  is  (c)  3  Atk.  610. 

S 
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ooTENAMTs  IN-  bo  ft  failure  on  the  part  of  the  husband's  relations  it  is  the  same ;  for 
DEPENDENT  OP  ^jg  children  considered  as  purchasers,  are  entitled  to  all  the  benefit  of 

EACH   OTHER.  r  » 

the  uses  under  the  settlement,  notwithstanding  there  has  been  a  failure 

on  one  side. 

In  Rancliffe  v.  Parkyns  {d)y  Lord  Eldon  said, — 

Remarks  of  Lord       The  consideration  of  marriage  is  not  like  the  consideration  in  other 

contracts.  In  a  contract  between  A.  and  B.,  if  A.  does  not  make  it 
good  on  the  one  hand,  B.  is  not  bound  on  the  other.  But  not  so  in  the 
case  of  marriage :  for  if  the  mutual  issue  are  purchasers,  though  it  is 
not  made  good  by  one  of  the  parties,  the  issue  have  a  right  to  say, 
"  You  shall  each  of  you  do  what  you  can  do,  and  we  must  not  be 
disappointed." 

And  in  Crofton  v.  Ormsby  (e),  Lord  Chancellor  Bedesdale 
thus  expresses  himself: — 

Remarks  of  Lord      The  failure  in  payment  on  the  one  part  never  vitiates  a  marriage 

settlement.  If  a  woman,  on  her  marriage,  contracts  for  the  settlement  of 
her  estate  in  a  certain  way  by  which  the  husband  is  to  gain  benefit^  and 
he  contracts  to  make  a  settlement ;  and  she  appears  not  to  have  the 
estate  she  contracted  to  settle ;  the  object  of  that  contract  being  to  give 
a  larger  settlement  to  her ;  that  might  be  a  case  in  which  the  wife 
should  not  be  allowed  to  have  the  benefit  of  the  husband's  contract. 
But  that  would  not  a£Fect  the  cMldren.  They  must  have  the  estate. 
This  has  been  over  and  over  again  decided  in  marriage  contract  cases. 

So  strong  is  this  rule^  that^  in  a  late  case^  where  there 
were  at  least  plausible  grounds  for  maintaining  that  the 
covenants  were  intended  to  be  dependent  on  each  other^ 
and  where  default  was  made  on  one  side^  the  Courts  never- 
theless^ gave  effect  to  the  claims  of  the  children.  The 
Lloyd  V.  Lloyd,     casc  I  am  referring  to  is  that  of  Lkyyd  v.  Lhyd  (f),  of 

which  the  following  is  a  summary : — 

Marriage  articles  The  father  of  the  intended  husband  had  agreed,  in  case  the  marriage 
should  be  had,  to  pay  200/.^  and  also,  to  settle  certain  lands  in  the 
manner  therein  mentioned ;  and,  on  the  other  hand,  that  the  father  of 

(d)  6  Dow.  209.  (e)  2  Sch.  &  Lef.  602. 

(/)  2  Myl.  &  Cr.  192. 
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the  intended  wife,  who  was  an  infant,  had  agreed  to  convey  other  lands  covbnants  in- 
in  the  manner  therein  mentioned,  and  also  to  pay  to  the  intended  ^^^^  other. 


husband  lOOL  upon  the  marriage.    It  was  then  covenanted  by  the   ~~ 

husband's  father,  that  in  case  the  marriage  should  be  had,  and  in  case 
the  wife's  father  should,  as  soon  as  she  came  of  age,  settle  his  lands  to 
the  uses  therein  expressed,  he  (the  husband's  father)  would  settle  his 
lands  to  his  own  use  until  the  marriage,  and  from  and  after  the  marriage, 
to  his  own  use  for  life,  with  remainder  upon  certain  trusts  for  the 
benefit  of  the  husband  and  wife,  and  issue  of  the  marriage.  The 
marriage  was  solemnised,  and  the  wife  came  of  age,  but  her  father 
failed  to  settle  the  lands  he  had  agreed  to  settle.  Lord  Cottenham 
held^  nevertheless,  that  the  husband's  father  was  bound  to  perform  the 
covenant  on  his  part ;  his  lordship  remarking,  that  '^  with  respect  to 
marriage  contracts  there  could  be  no  resistance  on  the  part  of  one  con- 
tracting party  because  another  contracting  party  had  failed  to  perform 
his  part  of  the  agreement ;  and  the  obvious  reason  was,  that  the  parties 
to  the  contract  were  not  the  only  persons  having  an  interest  in  the 
subject ;  but  the  contract  was  made  by  them  on  behalf  of  the  isstie  of 
the  marriage,'* 

Where  it  is  really  meant  that  the  covenants  shall  be 
conditional^  the  terms  employed  must  be  distinct  and 
unequivocal.  For  doubtless  when  the  intention  is  plain^ 
the  Court  will  give  effect  to  it.  In  the  case  last  cLted^ 
Lord  Cottenham  saidj — 

Unquestionably,  however,  even  in  the  case  of  a  marriage  settlement  Remarks  of  Lord 
the  covenants  may  be  so  framed  as  to  be  mutually  dependent ;  and  if 
it  be  clear  on  the  face  of  the  settlement  that  such  was  the  intention, 
that  intention  must  prevail. 

Thus  in  Pyke  v.  Pyke  (g),  upon  an  ante-nuptial  agree- 
ment by  a  husband  to  settle  lands  on  his  wife^  it  being 
stipulated  that  her  fortune  should  remain  in  the  hands  of 
trustees  tiU  such  settlement  should  be  made,  the  husband 
dying  insolvent  mthout  performing  his  covenant,  the 
wife's  fortune  was  held  to  have  survived  to  her  for  her  own 
benefit^  and  the  issue  were  declared  not  entitled  to  claim 
it  from  her. 

(g)  12Ves.67. 

S   2 
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1.  BandaU  v.  Morgan,  before 

Sir  WiUiam  Oramt    .        .  238 

2.  MawueU  y.   Wiite,  before 

Sir  Edward  Suffden  .        .  239 

3.  Madox  T.  NowUmf    before 
Lord  MawMT9   .  .  240 


4.  Not  necetaary  that  the  tertm 
should  be  technical  .  240 

5.  Saunders  t.  Cramer,  brfore 

Sir  Edward  Sugdm  .        .  240 


FsoMiSES  and  agreements  in  consideration  of  marriage^ 
in  order  to  be  bindings  must  be  positive  and  unqualified. 
Thus^  in  Randall  y.  Morgan  {a),  it  appeared  that  previous 
to  the  marriage  of  Phillip  Godfrey  with  Mary  Crooke^  her 
father  wrote  to  him  as  follows : — 

<^  Yon  have  already  my  sentiments  in  the  letter  I  wrote  yon  from 
St.  Kitts ;  and  nothing  has  arisen  since  that  period  to  indnce  me  to 
alter  my  opinion.  The  addition  of  1000/1,  3  per  cents,  stocks,  is  not 
sufficient  to  indnce  me  to  enter  into  a  deed  of  settlement.  Whether 
Mary  remains  single  or  marries,  I  shall  allow  her  the  interest  of 
2000^.,  at  4  per  cent  If  the  latter,  I  may  hind  myself  to  do  it,  and 
pay  the  principal  at  my  decease  to  her  and  her  heirs." 

The  marriage  took  place ;  and  soon  after  it  the  father 
wrote  a  letter  to  his  daughter^  which  contained  the  following 
passage : — 

''  Mr  Gk)dfrey  may  draw  immediately  for  40/.,  the  half  year's  interest 
dne  on  my  hond  for  2000/.,  which  hecame  dueon  the  1st  of  this  month." 

The  father  had,  in  fact,  promised  to  execute  a  bond 
for  the  2000/.^  but  it  did  not  appear  that  he  ever  did 
execute  it. 

Sir  William  Grant  disposed  of  the  case  in  his  usual 
brief  and  masterly  way, — simply  saying, — 

''  The  father  professes  indeed  a  resolntion — adetennination  on  which 
he  means  to  act ;  hnt  it  is  one  which  he  keeps  in  his  own  power, 
the  execution  of  which  is  to  depend  entirely  upon  himself.    If  the 


(a)  1  Yes.  Sen.  37iS. 


ANTE-NUFTIAL    AGREEMENTS.  ii9 

other  constraction  should  prevail^  he  would  be  making  a  settlement  in  must  bb  posi- 
the  most  disadvantageous  way  on  his  side,  without  stipulating  for  any  ''^^^  ^^^  ^^' 

settlement  by  the  husband ;  though  just  before  he  had  declared  that  

the  settlement  offered  by  the  husband  was  insufficient  to  induce  him  to 
make  any  settlement.    This  letter^  therefore,  is  no  agreement.'' 

In  a  late  case  (b)  before  Lord  Chancellor  Sngden.  the  Mamiseu  v. 

IXThltd 

snitor  of  a  yonng  lady  in  Ireland  communicated  to  her 
goardians  a  letter  from  his  nncle^  who  stood  in  loco 
parentis  to  him^  stating,  that  he  had  by  his  will  left  one 
of  his  estates,  which  he  mentioned,  to  his  nephew.  The 
guardians,howeyer,  resolved  that,  until  a  suitable  settlement 
of  real  estate  should  be  made  by  the  uncle,  the  marriage 
should  not  take  place.  This  resolution  being  reported 
to  the  uncle,  he  addressed  his  nephew  in  these  terms : — 

'^Mt  dear  Robert, 
"  My  sentiments  respecting  you  continue  unalterable.  However,  I 
shall  never  settle  any  part  of  my  property  out  of  my  power,  so  long  as 
I  exist  My  will  has  been  made  for  some  time  ;  and  I  am  confident 
that  I  shall  never  alter  it  to  your  disadvantage.  I  have  mentioned 
before,  and  I  again  repeat,  that  my  county  of  Tipperary  estate  will 
come  to  you  at  my  death,  unless  some  unforeseen  occurrence  should 
take  place.  I  have  never  settled  an3rthing  on  any  of  my  nephews, 
and  I  should  give  cause  for  jealousy  if  I  was  to  deviate  in  this  instance 
from  a  resolution  I  have  long  made.  Be  assured  that  nothing  could  give 
me  more  pleasure  than  to  hear  of  your  union  with  the  object  of  your 
fondest  wishes ;  and  I  should  be  concerned  that  the  resolution  I  have 
made  should  retard  your  happiness.  However,  I  hope  you  will  give  me 
credit  in  believing  that  I  am  only  actuated  by  the  motive  I  have  before 
mentioned,  that  of  avoiding  all  jealousy  that  the  rest  of  my  family  might 
feel  had  I  complied  with  the  wishes  of  the  young  lad3r's  guardians. 
I  will  thank  you  to  communicate  the  subject  of  this  letter  in  answer  to 
one  I  have  received  from  them.  In  all  matters  of  this  sort  everything 
should  be  carried  on  in  the  most  candid  and  explicit  manner." 

Upon  the  strength  of  this  assurance,  such  as  it  was,  the 
marriage  was  had,  but  the  uncle  failed  to  make  good  the  pur- 
pose which  he  in  this  qualified  way  expressed.  Sir  Edward 

(6)  MawMtU  v.  WhiUf  1  Jones  &  Lat.  539. 
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MUST  BE  posi-  Sugden  held  that  the  letter  did  not  amoimt  to  an 
QUAxiPiED.  ^^"  agreement ;  and  that  even  supposing  it  amounted  to  an 
agreement^  the  words  "  unless  some  unforeseen  occurrence 

should  take  place/'  left  it  open  to  the  writer  to  dispose  of 

the  property  as  he  pleased. 
Another  Irish  case  (c)  may  be  cited  to  the  same  effect^ 

though  of  more  debateable  authority. 

Madox  v.Now]aii.  A.  being  informed  that  an  eligible  offer  of  marriage  was  made  by  the 
plaintiff  to  his  grand-niece,  wrote  to  her  mother — "  I  have  always  told 
yon  what  I  intended  leaving  her,  which  is  2000/.,  and  which  I  am 
now  also  ready  to  settle  on  her,  provided  there  is  a  proper  settlement 
made  on  her,  and  all  matters  arranged  to  your  satisfaction."  He  had 
previously  desired  that  no  commnnication  should  be  made  to  him  till 
the  match  was  off  or  on.  The  plaintiff  answered  the  letter,  offering  to 
settle  an  equal  sum,  and  saying  he  waited  A.'s  reply.  A.  wrote 
immediately  before  the  marriage,  disapproving  of  the  match,  and  sa3ring 
that  the  plaintiff^s  father  should  come  forward.  But  the  letter  was  not 
shown  to  the  plaintiff  till  just  before  the  marriage  ceremony.  He  had 
made  a  suitable  settlement,  and  the  lady's  mother  was  satisfied.  He 
was  moreover  afterwards  well  received  by  A.  But  notwithstanding  all 
this,  Lord  Chancellor  Manners  held  that  the  letter  of  A.  was  not 
binding. 

Si^^tSJSiuid      I*  i«  ^^*^  *^^^«^^>  necessary  that  the  terms  of  a  promise 
betedmicai.        or  agreement  in  consideration  of  marriage  should  be  such 

as  a  professional  person  would  use  in  preparing  a  legal 
instrument.    In  Luders  v.  Anstey  {d),  words  of  mere  "  pro- 
posal "  were  held  binding  when  immediately  followed  by 
Sanders  v.  marriage.  And  in  Sanders  v.  Cramer  {e),  expressions  which 

Cramsr. 

scarcely  seem  to  import  more  than  intention,  received  a 
similar  construction,  having  also  been  relied  upon  and 
acted  upon.     The  case  was  as  follows : — 

On  the  marriage  of  a  young  lady,  her  grandmother,  who  was  not 
under  any  legal  or  moral  obligation  to  provide  for  her,  signed  the 
following  memorandum-,  which  had  been  written  by  her  agent  at  her 

(c)  Madox  V.  Nowlcm^  Beat.  Ca.  ((2)4  Ves.  501. 

Ir.  Cha.  632.  (c)  3  Dru.  &  War.  87. 
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request,  viz. — ^^  Lady  T.  has  desired  C.  (the  agent)  to  notify  that  she   must  be  posi- 
intends  leaving  E.  (the  young  lady  in  question)  2000/.,  to  bear  interest  ""^*  ^^^  ^^' 

from  her  death,  and  to  be  secured  by  a  bond.    She  has  further  desired    ' 

C.  to  say  that  this  is  the  provision  she  intends  making  for  £.  on  her 
intended  marriage."  On  the  same  day  C.  wrote  to  the  intended 
husband,  S.,  stating  that  Lady  T.  intended  to  give  2000/.  at  her  death, 
and  a  house  at  Cheltenham.  Subsequently  C.  wrote  to  Lady  T., 
stating  that  S.  wished  to  have  the  bond  perfected,  and  also  to  have  the 
house  which  Lady  T.  intended  to  give.  This  letter  was  read  to  Lady 
T.  by  £.,  and  she  then  desired  £.  to  keep  it,  adding  that  it  related  to 
the  business  with  S.  The  marriage  was  shortly  afterwards  solemnized 
in  the  lifetime  of  Lady  T.,  who,  however,  died  without  having  executed 
the  bond,  or  conveyed  the  house.  Lord  Chancellor  Sugden  held  that 
her  representatives  were  bound  (/). 


SECTION  V. 


OF  THE  CONSTRUCTION  OF  ANTE-NUPTIAL  foem 

AGREEMENTS.  immaterial. 


1.  Jmportcmce  of  ike  marriage 
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ai  law  by  the  marriage        .  242 


5.  Case  of  a  bond  not  extin- 
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Of  all  legal  considerations,  marriage  is  the  gravest^  importanoeofthe 

-  -    mairiago  coiuido- 

because  it  involves  an  irrevocable  change  of  personal  ntion. 
status.  There  can  be  no  restitutio  in  integrum.  The 
parties  cannot  be  unmarried  again.  For  which  reason 
the  judges^  and  Lord  Eldon  repeatedly^  have  said  that 
the  consideration  of  marriage  is  not  to  be  weighed  in 
pecuniary  scales  [g). 

(f)  See  9^ao  Montgomery  y.Seilly,  Per  Lord  Chancellor  Sugden,  in 
1  Dow.  &  a.  62.  Sanders  ▼.  Cramer,  3  Dru.  &  War. 

(g)  <<  There  is  a  consideration,  and  87.  See  also  Prebble  v.  Boghwrst, 
the  most  valuable  of  all  considera-  1  Swan.  318^  vnfray  p.  243.  See  also 
tions,namely,the  intended  marriage.*'  Campion   v.  Cotton^    17  Ves.  273, 
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A^sreementa  eon- 
sbued  liberally. 

SoraledbyCouxii 
of  Equity. 


Cam  of  a  bond 
extinguished  at 
law. 


The  construction  of  promises  and  agreements^  therefore^ 
in  consideration  of  marriage^  is  large  and  liberal;  not 
technical  or  refined. 

This  just  and  rational  mode  of  construing  promises 
and  agreements  in  consideration  of  marriage,  it  has  been 
the  merit  of  Courts  of  Equity  to  introduce.  Accordingly 
a  maxim  with  those  tribunials  is,  that  where  the  terms  of 
such  promises  and  agreements  are  positive  and  unqualified, 
the  mere  form  in  which  they  may  happen  to  be  expressed 
is  immaterial,  Equity  looking  to  the  substance  of  things, 
and  endeavouring  always  to  attain  the  substantial  ends 
of  justice.  Of  this  a  remarkable  and  early  instance  is 
furnished  by  the  case  of  Acton  v.  Peirce  (a)  before  Lord 
Keeper  Wright.  There  the  intended  husband  gave  the 
intended  wife  a  bond  conditioned  to  leave  her  1000/. 
if  she  should  survive  him.  The  marriage  thereupon  took 
place ;  what  then  became  of  the  bond  ?  At  law  it  was 
void ;  because  at  law  the  marriage  operated  as  a  release 
and  extinguishment  of  it.  But  the  Lord  Keeper  held 
that  it  might,  nevertheless,  subsist  as  an  agreement  in 
equity,  and  he  decreed  accordingly.  This  precedent 
has  always  been  followed  (b).  Therefore  if  a  husband 
has  imposed  upon  his  wife  by  giving  her  a  bond  void 
at  law,  the  Court  of  Chancery  will  establish  it  as  an 
agreement  in  equity  according  to  the  intention  of  the 
parties  {c). 

A  bond,  however,  is  at  once  a  legal  and  an  equitable 
instrument ;  subject  indeed  to  the  same  construction  in 


where  the  efficacy  of  the  marriage 
consideration  was  established  in 
favour  of  a  wife,  although  she  knew 
of  the  husband's  insolvency  at  the 
time,  and  the  case  was  in  other 
respects  suspicious. 

(a)  2  Vem.  480. 

(h)  ^  When  a  bond  is  executed  in 


contemplation  of  marriage,  there  is  no 
doubt  that  it  constitutes  anagreement 
which  Courts  of  Equity  will  perform." 
Per  Lord  Eldon,  Prebhle  v.  Boghurst, 
1  Swaa  318. 

(o)  Per  Lord  Hardwicke,  WaQcins 
v.  Wathmsy  2  Atk.  97.  See  Qage  v. 
AcUm,  1  Salk.  325. 


at  law. 
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both  jurisdictions^  but  producing  very  different  redults^  as        fobm 
we  may  happen  to  resort  to  law  or  to  equity.  immatkrial. 

In  PrebbU  v.  Boghurat  (d),  John  Prebble,  by  a  bond  STe^^aSSS 
executed  in  contemplation  of  his  marriage  with  Mary 
Townsend^  boimd  himself^  his  heirs^  executors^  and  admi- 
nistrators^ to  Hans  Sloane  and  John  Tilden^  their  execu- 
tors^ administrators^  and  assigiis^  in  the  penal  stun  of 
2000/.;  the  condition  of  the  bond  (upon  which  the  whole 
question  turned)  being  to  the  following  effect : — 

To  be  void,  if  John  Prebble  should,  at  any  time  during  his  natural 
life,  become  seised  of  any  messuages,  &c.,  in  possession,  and  should 
settle  the  same  upon  the  said  Maiy  Townsend,  and  the  issue  of  the  said 
intended  marriage,  the  better  to  make  a  provision  for  the  said  Mary 
Townsend,  in  case  she  should  happen  to  survive  him. 

This  bond^  not  being  to  the  intended  wife,  like  that  in 
Acton  v.  Peirce,  was  not  released  or  extinguished  by  the 
marriage — ^which  took  place  on  the  faith  of  it.  During 
this  marriage^  John  Prebble  did  not  become  seised  of  any 
real  estate.  He  survived  his  wife  and  married  again. 
During  his  second  marriage  he  became  seised  of  real 
estates  amounting  in  value  to  70,000/.  At  his  death  he 
left  issue  by  both  marriages.  The  question  was^  whether 
all  those  real  estates  were  subject  to  the  condition  of  the 
bond  ?  A  bill  claiming  the  whole^  exclusively,  was  filed 
by  the  children  of  the  first  marriage.  The  case  being 
opened.  Lord  Eldon^  on  the  principle  that  a  marriage 
bond  was  an  agreement  in  equity — said, 

This  agreement  having  been  distinctly  entered  into,  and  on  the  con- 
sideration of  marriage,  is  such  as,  when  its  meaning  is  once  ascertained, 
a  Court  of  Equity  will  enforce.  If  there  has  been  a  breach  of  the 
bond  at  law,  the  plaintifGs  are  entitled  to  relief  in  equity.  But  they 
have  no  title  in  equity  if  there  has  been  no  breach  at  law.  The  prin- 
cipal question  therefore  is,  whether  the  omission  to  settle  the  estates 

{d)  1  Swan.  309. 
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iMiiATEBiAi..     proper  to  have  the  opinion  of  a  court  of  law. 

A  case  was  accordingly  directed  to  the  Court  of  Com- 
mon Pleas^  who,  after  hearing  counsel,  certified  that  no 
breach  had  been  comnutted.  £nt  Lord  Eldon  was  not 
satisfied; — and  he  called  for  the  aid  of  the  Lord  Chief 
Baron  Richards,  and  Mr.  Justice  Abbott  (afterwards  Lord 
Tenterden)  to  have  the  case  solemnly  considered  in  the 
Court  of  Chancery.  Lord  Eldon  disclosed  his  own  views 
to  these  learned  judges  in  the  foUowing  terms  :— 

It  strikes  me  that  the  argument  in  the  Common  Pleas  did  not 
unfold  all  the  difficulties  of  the  case.  The  bond^  with  this  condition^ 
was  executed  in  contemplation  of  marriage ;  and  there  is  no  doubt  that 
it  constitutes  an|  agreement  which  Courts*  of  Equity  will  perform.  It 
was  not  on  that  question  that  I  desired  the  opinion  of  a  Court  of  Law, 
nor  of  the  judges  who  now  assist  me  ;  but  on  this^  whether  there  has 
been  a  breach  of  the  condition  in  the  bond ; — ^a  question  on  which  this 
Court  is  competent  to  declare  an  opinion^  but  which  must  be  dealt  with 
in  the  same  way  in  equity  as  at  law,  and  which,  therefore,  I  took  the 
liberty  of  sending  to  a  court  of  law.  The  obligor  on  the  marriage  was 
to  become  entitled  to  200/.  absolutely,  and  also,  to  a  share  of  the  per- 
sonal estate  of  his  wife's  father  after  the  death  of  her  mother  (e).  What 
was  his  interest  during  .the  coverture  in  this  part  of  the  property,  does 
not  appear ;  and  it  is  unnecessary  to  state  here  what  he  could,  or  could 
not  have  done  with  it.  A  part  of  the  consideration,  besides  the  pecu- 
niary benefits,  is  marriage.  I  do  not  apprehend  that  the  quantum  of 
pecuniary  benefit  will  a£Fect  the  question ;  and  I  am  surprised  to  find 
observations  about  the  amount  of  the  penalty  as  varying  the  reciprocity, 
when  marriage  is  one  of  the  considerations.  An  obligation  to  make  a 
settlement  on  the  wife  and  the  issue,  will  include  an  obligation  to  make 
a  settlement  on  the  issue  after  the  death  of  the  wife.  The  question  for 
the  opinion  of  the  learned  judges  is,  whether  the  obligor  on  the  death  of 
the  first  wife,  having  married,  and  then,  and  not  before,  become  seised 
of  real  estates,  and  having  died  without  making  a  settlement  of  those 
estates  in  favour  of  the  issue  of  the  first  marriage,  has  committed  a 
breach  of  the  condition  ? 

The  two  learned  judges^  after  copious  argument  and 

(e)  This  appeared  from  the  recitals  in  the  bond. 
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matnre  deliberation^  delivered  their  opinion  in  opposition 
to  the  certificate  of  the  Court  of  Common  Fleas.  They 
held  that  a  breach  had  been  committed;  so  that  in  tiiis 
discordance  of  high  authorities,  Lord  Eldon  (as  was  his 
custom)  adherod  to  his  original  impression.  In  finaQy 
disposing  of  the  case,  he  observed : — 

Marriage  bonds  being  considered  in  this  Court  as  agreements,  the 
case  has  been  represented  as  a  case  of  hardship,  the  issue  of  the  first 
marriage  claiming  all  the  lands  of  which  the  obligor  became  seised 
daring  the  second  covertnre  as  subject  to  the  obligation,  or,  to  give  it 
another  name,  the  agreement.  But  unless  hardship  arise  to  a  degree  of 
inconvenience  and  absurdity  that  the  Court  can  say  such  could  not  be 
the  meaning  of  the  parties,  it  cannot  influence  the  decision.  My 
opinion  is  that  the  bond  affects  all  the  lands  of  which  the  obligor  was 
seised  daring  his  life.  And  I  think  that  the  wife,  not  having  survived 
the  husband,  the  conveyance  must  be  made  to  the  children  of  the  first 
marriage,  as  tenants  in  c(Hnmon  in  fee  (/). 

Here,  therefore,  was  a  bond  valid  at  law  as  weU  as  in  nijferenceofw- 

'  '  bef  at  law  and  in 

equity;  and  subject  to  the  same  construction  in  each  *^°*^- 
jurisdiction.  But  how  widely  different  the  relief  afforded ! 
At  law  nothing  could  have  been  recovered  beyond  the 
penalty  in  the  bond — 2000/.  Whereas  equity  decreed 
the  conveyance  of  estates  valued  at  no  less  than  70,000/.; 
and  this  upon  the  great  principle  of  specific  performance, 
which  gives,  as  Sir  William  Grant  says  (^),  "  the  very 
thing  ^'  contracted  for,  instead  of  damages  for  a  breach  {h). 
It  is  not  easy  to  find  a  case  which  shows  more  clearly 
and  more  plainly  than  this  the  different  practical  working 


(/)  Logan  v.  WienhoU,  I  Ci  & 
Fm.  611  ;  7  Ba  N.  C.  1  ;  OkiUmer 
V.  ChiUiner,  2  Vea.  Sea  527 ; 
Cam^pum  v.  Cotton,  17  Ves.  263 ; 
Douglae  v.  Wood,  1  Cha.  Ca.  99  ; 
Watson  V.  Rov4;ledffes  Cowper,  705. 

(g)  Boeen  v.  Foflrlow,  1  Mer.  472. 

(^}  Actions  of  damages  for  breach 
of  contract  aire,  in  some  shape  or 


other,  common  to  the  law  of  all  dvil- 
ised  nations.  But  bills  for  specific 
performance  seem  peculiar  to  the  law 
of  ^if  country .  I  apprehend  nothing 
of  the  kind  was  known  to  the  civil- 
ians. Specific  performance,  tiiere- 
fore,  is  one  of  our  very  few  indigenous 
plants.  It  has  perhi^s  consequently 
been  cultivated  with  more  than  ordi- 
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of  tribunals  which  both  equally  profess  to  accomplish 
the  same  great  end — ^the  adequate  administration  of 
justice. 

The  case  of  Prebble  v.  Boghwrst^  however,  is  pregnant 
with  instruction  in  other  respects.  It  shows,  above  all, 
the  weighty  nature  of  the  marriage  consideration,  and  the 
liberal  construction  to  which  it  consequently  is  entitled* 
It  shows,  too,  in  the  strongest  light,  the  rights  of  the 
iamBy  which  the  Court  will  vindicate  even  at  the  hazard  of 
an  apparent  hardship  upon  innocent  third  parties.  And 
finally,  it  is  curious  as  an  example  of  that  intuitive  judicial 
sagacity,  by  which  Lord  Eldon,  under  the  guise  of  seeming 
doubt  and  hesitation,  in  fact  resolved  all  cases  on  the 
first  impression. 

When  promises  and  agreements  in  consideration  of 

marriage  are  meant  to  become  the  groundwork  of  settle- 

Marriage  ariidef.  meuts,  they  are  Called  '^  marriage  articles.^'  They  are  often 

drawn  up  hastily,  and  signed  on  the  eve  of  the  nuptial 
ceremony  firom  want  of  time  to  prepare  a  final  deed;  which, 
however,  when  ultimately  executed,  if  it  be  in  strict 
conformity  with  the  articles,  will  supersede  them.    When 


nary  aasidmiy ;  and  under  the  care 
of  a  sucoesdon  of  great  judges  has 
become  not  only  the  most  interesting^ 
but  upon  the  whole,  the  most  useful 
and  important  branch  of  equity 
jurisprudence.  (See  the  remarks 
of  Lord  Hardwicke,  in  Petm  v. 
Lord  BaUimore,  1  Yes.  Sen.  446.) 
Though  peculiar  to  Courts  of  Equity, 
it  is  not  opposed  to  the  principles 
of  the  Ck>mmon  Law;  but  on  the 
contrary,  is  more  accordant  with 
its  spirit  and  genius  than  the  remedy 
by  way  of  damages,  which  resides 
in^the  conunon  law  tribunals ;  for» 
as  Lord  Redesdale  says,  ''  The 
principles  by  which  the  Courts  of 
Conmion  Law  direct  their  decisions, 


acknowledge  the  mutual  right  of  the 
contracting  parties  to  specific  per- 
formance of  their  agreements  ;  but 
the  mode  of  proceeding  in  those 
Courts  enables  them  only  to  attempt 
to  compel  performance  by  giving 
damages  for  non-performance.**  (Eq. 
Fleadmgs,  4th  Edition,  118.)  Both 
jurisdictions,  therefore,recognise  and 
proceed  upon  the  same  principles  of 
law.  Both  aim  at  the  accomplish- 
ment of  the  same  ends — Courts  of 
Common  Law  attempting  mcUrecUyto 
compel  performance  by  giving  da- 
mages for  non-performance — ^while 
Courts  of  Equity  directly  enforce  per- 
formance by  positive  and  compulsory 
decree. 


ANTE-NUPTIAL   AGREEMENTS. 


247 


the  deed  is  not  in  harmony  with  the  articles,  a  Court  of        form 
Equity,  as  we  shall  see  hereafter,  wiU  reform  it,  so  as  to    '^''^"^^^^' 
make  it  answerable  to  the  agreement  of  the  parties. 
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WHERE  90TH 
PARTIES  ARE 
UNDER  AOE. 


Whebe  both  parties  are  minors,  it  would  seem  that  no  when  both  par- 

tiM  are  under  age. 


(a)  **  Miserable  must  the  condition 
of  minors  be,  excluded  from  the 
society  and  conyerse  of  the  world, 
deprived  of  necessaries,  education, 
employment^and  many  advantages,  if 
they  could  do  no  binding  acts.  Great 
inconvenience  must  arise  to  others, 
if  they  were  bound  by  no  act.  The 
law,  therefore,  at  the  same  time  that 
it  protects  their  imbecility  and  indis- 
cretion from  injury  through  their 
imprudence,  enables  them  to  do 
binding  acts  for  their  own  benefit, 
and,  without  prejudice  to  them- 
selves, for  the  benefit  of  others. 
To  mention  a  rule  or  two, — ^If  an 
infiiuit  does  a  right  act,  which  he 
ought  to  do,  which  he  was  compel- 
lable to  do,  it  shall  bind  him ;  as  if  he 


makes  equal  partition,  if  he  ^ays 
rent,  if  he  admit  a  copyholder  upon 
a  surrender.  A  right  and  lawful 
act  is  not  within  the  reason  of  the 
privilege  which  is  ^ven  to  protect 
infants  from  wrong.  His  being  com- 
pellable to  do  it,  proves  the  act  to 
be  substantially  what  he  ought  to  do. 
To  what  end  should  the  law  permit 
a  minor  to  avoid  an  act  which  he 
might  be  compelled  to  do  over  again 
after  it  was  undone  I  This  would 
be  assisting  him  to  vex  and  injure 
others,  without  the  least  benefit  to 
himself.  Another  rule  is,  *  that  the 
acts  of  an  infant  which  do  not  touch 
his  interest,  but  take  effect  from  an 
authority  which  he  is  trusted  to 
exercise,  are  binding  ; '  as  when  an 
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psMALBiiiFAiiT  upoii  whst  piiiiciple  of  law  or  justioe  tbe  solitary  act  of 

the  husband  should  have  the  effect  of  destroying  the  legal 
right  of  the  wife,  and  that  wife  a  minor  (A). 

The  propositions,  however,  respecting  an  infimt  wife's 
chattels  real  and  choses  in  action^  are  both  adyanced  by 
Sir  John  Leach  as  self-evident,  in  Trottcpe  t.  Linton. 
His  Hononr,  according  to  the  Report,  neither  reasons  nor 
cites  an  authority,  but  lays  it  down  that ''  as  to  the  lease- 
hold estates,  they  were  bound  by  the  uses  of  the  articles  ; 
because,  as  to  the  personal  estate,  they  were  the  articles  of 
the  husband  and  not  of  the  wife ;  and  in  this  respect  there 
was  no  difference  between  the  personal  estate  of  the  wife 
absolutely  vested  in  possession  in  the  husband,  and  chmea 
in  ctctum  and  chattels  real  which  might  survive  to  the  wife/' 
The  marginal  note,  too,  of  this  case  is  as  follows : — ^'Articles 
of  settlement  of  the  chattels  real  of  an  infant  on  her 
marriage  will  bind  her  and  her  husband ;  and  though  no 
settlement  be  made  pursuant  to  the  articles,  the  wife  is 
not  entitled  to  any  interest  by  survivorship.'^ 

Now,  of  this  determination  it  may,  perhaps,  be  not 


(%)  In  nuynying  an  infimt  the  hus- 
band acquires  tlie  same  rights  as  if 
she  were  adult.  He  acquires  the 
right  of  reducing  her  choses  in  action 
into  possession.  He  acquires  the 
right  of  alienating  her  chattels  real 
in  his  lifetime.  But  if  he  exercise 
neither  of  these  rights,  the  choses  in 
action  and  the  chattels  real  will  sur- 
▼iTC  to  the  wife ;  and  this  equally 
whether  she  be  an  infant  or  a  minor. 
A  settlement,  or  agreement  for  a  set- 
tlement, may  indeed  bar  the  wife's 
right  by  surviyorship.  But  this,  I 
apprehend,  can  only  be  in  conse- 
quence of  her  own  agreement ;  and 
she  cannot  agree  if  she  bounder  age. 
It  may  be  said,  howeyer^  that  the 
wife's  right  by  surviyorship  is  ex- 


cluded when  her  choses  in  action  and 
chattels  real  are  dealt  with  in  con- 
formity to  a  settlement  made  by  the 
husband.  If  the  husband  can  so  deal 
with  them  ;  if  he  can  reduce  the 
wife's  choses  in  action  into  hU  ovm 
poeteasuMf  and  dispose  absolutely  of 
her  chattels  real,  eyen  though  reyer- 
sionary,  and  abstuns  firom  doing  so 
on  the  faith  of,  and  in  conf ormily  to, 
a  settlement^  it  would  be  a  fraud  on 
him  not  to  giye  effect  to  that  settle- 
ment Perhi^  these  and  other 
similar  connderations  are  not  suffi- 
ciently adyerted  to  in  the  text,  but 
the  report  does  not  suggest  that  they 
formed  the  groundwork  of  Sir  John 
Leach's  decision  in  TroUope  y.  Lmton. 
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immaterial  to  say  that  it  was  delivered  three  years  anterior  female  infamt 
to  Purdew  v.  Jackson{f),  already  so  often  referred  to. 


ADULT. 


What  eflfect  that  much-debated  judgment  may  have 
had  on  the  mind  of  Sir  John  Leach,  it  is  hard  to  say. 
But  in  1831  (five  years  after  the  decision  of  Purdew  v. 
Jackson)  his  Honour  had  occasion,  in  Simsony.  Jones,  {g)  to 
reconsider  the  subject  of  which  we  are  now  treating,  and  his 
expressions  of  opinion  evince  a  remarkable  degree  of  caution, 
when  we  come  to  contrast  them  with  those  which  the  same 
learned  judge  employed  in  IVollope  v.  Linton ;  for  in  Simson 
V.  Jones  he  said,  ^^  The  general  personal  estate  of  a  female 
infant  ia  bound  by  a  settlement  made  on  her  marriage, 
because  such  personal  estate  becomes  by  the  marriage  the 
absolute  property  of  the  husband,  and  the  settlement 
is,  in  effect,  his  settlement,  and  not  hers/^  The  reason  here 
assigned  does  not  apply  to  the  wife^s  chattels  real,  or  choses 
in  action ;  and  therefore  it  seems  a  warrantable  inference 
that  her  right  to  these  by  survivorship  is  not  excluded. 
The  settlement,  in  short,  though  undoubtedly  binding 
on  the  adult  husband,  will  not  affect  the  infant  wife^ 
unless  after  attaining  full  age  she  confirm  it  (h). 

Let  us  next  suppose  that  the  infant  wife^s  property 
consists  of  land,  which,  by  law,  can  never  become  the 
absolute  property  of  the  husband.  In  such  a  case  it  has 
been  long  settled  that  the  agreement  neither  binds  the 
wife  nor  her  heir  (i). 

But  it  will  bind  her  adult  husband ;  who,  accordingly, 
will  not  be  allowed  to  aid  the  wife  in  any  attempt  to  defeat 
the  uses  of  the  articles.     Thus,  as  a  married  woman,  she  Real  estate  of  fe- 

male  injiuit. 

cannot,  even  after  attaining  majority,  dispose  of  her  estate 

(/)  See  Table  of  Cases.  (»)  Pearson  v.  Pearson,  and  May 

(g)  2  Russ.  &  Myl.  365.  v.  Ifooh,  1  Bro.  C.  C.  113,ii. ;  Dum- 

(h)  Williams  Y,  WiUiam8,\,  Bro.  ford  v.   Lane,  1   Bro.  C.  C.  106; 

C.  C.  162  ;  Ashion  v.  M'Dougal,  5  CloughY.Cloii^h,S'WooddeB.i5Z,n,; 

Beay.  56 ;  EUisony.  Elvjyn,\  3  Sim.309.  Milnery.  Lordffa/reioood,\  8  yes.259. 
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PenoiuU  property 
girem  to  separate 
lue  of  female  in- 
foat. 


FEMALE  INFANT  wltliout  hcr  husbaiid's  ooncuTreuce.  And  he  cannot  concur, 
ADULT.  because  the  articles  prev^it  him  from  doing  so  (it). 
This,  therefore,  is  but  another  example  of  an  agreement 
binding  on  the  adult  husband,  but  not  binding  on  the 
infant  wife;  for  the  restraint  upon  her  arises  not  fironx 
the  articles,  but  firom  her  coverture. 

However,  upon  the  principle  of  election,  the  settlement 
may  become  obligatory  on  the  wife,  or  her  heirs,  accepting 
benefits  under  it  (/). 

In  Simson  v.  Jones  {m)  it  was  decided  that  on  the 
marriage  of  a  female  ward  of  Court,  entitled  to  lease- 
holds for  her  separate  use,  the  Court  had  no  power  to 
order  a  settlement  giving  the  trustees  a  power  of  sale 
over  the  property.  Sir  John  Leach,  in  so  deciding,  said, 
'^  It  is  now  established  that  the  real  estate  of  a  female 
infant  is  not  bound  by  the  settlement  at  her  marriage, 
because  her  real  estate  does  not  by  the  marriage  become 
the  absolute  property  of  her  husband,  although  by  the 
marriage  he  takes  a  limited  interest  in  it.  The  leasehold 
estate  in  question,  being  given  to  the  separate  use  of  the 
wife,  the  husband  takes  no  interest  in  it;  and  if  the 
power  of  sale  is  well  created,  it  is  by  the  act  of  the  infant. 
It  has  been  argued  that  the  settlement  was  made  after 
a  reference  to  the  Master,  and  with  the  approbation  of 
the  Court.  But  this  Court  has  no  authority  to  give  an 
infant  a  power  of  alienation,  even  for  its  own  benefit^'  (n). 


(k)  Dumford  ▼.  Lom,  1  Bro. 
C.  C.  106. 

(0  18  Ves.  276  ;  1  Bro.  C.  C.  3; 
3  Atk.  613. 

(m)  2  Rubs.  &  Myl.  365. 

(n)  Hastingi  ▼.  Orde^  11  Sim.  205. 
In  this  case  the  marriage  was  dis- 
solved by  act  of  Parliament^  and 
there  was  no  issue.  The  nuptial  tie, 
therefore,  being  put  an  end  to,  the 


Vice-Chancellor  held  that  the  lady 
was  not  bound  by  a  settlement  made 
under  the  sanction  of  the  Court  of 
which  she  was  a  ward.  His  Honour 
does  not  appear  to  haye  gone  on  the 
circumstance  of  her  having  been  an 
infant  at  the  time  of  the  marriage. 
See  also  Le  Vasaeur  v,  ScraUon, 
14  Sim.  116. 
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Ashton  V.  M'Dougal  (o),  decided  by  Lord  Langdale^  is  malb  infant 
instructive  as  showing  under  what  state  of  circumstances  ^^^dult^'" 
the  Court  will  infer  a  confirmation  of  a  marria&:e  settle-  Asbton  v. 

M'Dougal. 

ment  by  a  female  infant ;  and  still  more  so,  as  showing 
how  far  she  may  rely  on  the  protection  of  such  a  settle- 
ment in  the  event  of  her  marrying  again.  The  case  was 
as  follows : — On  the  marriage  of  a  female  infant,  her 
reversionary  interest  in  choses  in  action  was  settled  by 
authority  of  the  Court  to  her  separate  use  for  life,  with 
remainder  to  her  children.  She  became  a  widow,  married 
again,  became  a  second  time  a  widow,  and  married  a  third 
time ;  but  no  settlement  was  made  either  on  the  second  or 
on  the  third  marriage.  Part  of  the  reversionary  interests 
fell  into  possession  during  the  first  coverture;  part 
during  the  second;  and  both  were  transferred  to  the 
trustees.  Lord  Langdale  held,  first,  that  although  the 
settlement  was  not  binding  as  against  the  wife  surviving, 
stiU  she  might,  while  discovert,  have  adopted  it.  Secondly,  conflnnationby» 
that  not  having  called  for  a  transfer  of  the  fund,  she 
must  be  deemed  to  have  adopted  the  settlement,  as  it  was 
for  her  benefit  to  do  so.      Thirdly,   that   she  must  be  Effect  on  her  «ub- 

sequent  marriage 

deemed  to  have  relied  on  the  protection  of  the  settlement 
when  she  married  her  second  husband,  and  that  he  conse- 
quently was  bound  by  it.  Fourthly,  that  the  third 
husband,  who  had  notice  of  the  settlement  previous  to  his 
marriage,  and  had  for  some  time  affcer  acquiesced  in  it, 
was  also  bound,  and  so  took  no  interest  in  the  settled 
property;  Kxid. fifthly,  that  the  arrears  due  at  the  time  of 
the  third  marriage  belonged  to  the  wife,  as  her  separate 

estate. 

Thus  much  where  the  infant  is  a  female,  and  the  adult  case  of  maie  in. 

fant. 

a  male.  Let  us  next  consider  the  case  where  the  infant 
is  a  male,  and  the  adult  a  female. 

(o)  5  Beav.  56, 

T  2 
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Slocombe  v. 
Olabb. 


Now^  there  is  no  doubt  that  a  male  infant  has  the  same 
privilege  as  a  female  (p) ;  but  some  of  the  older  cases  {q) 
have  been  thought  to  warrant  the  inference  that  a  male 
infant  may  be  bound  where  a  female  would  not.  And 
the  distinction  appears  rather  to  be  countenanced  by  Slo- 
combe  v.  Glubb{r),  before  Lord  Thurlow,  where  it  was 
held  that  a  male  infant  marrying  an  adult  female^  is 
bound  by  her  covenant  when  he  comes  of  age.  But  the 
Court  seems  to  have  gone  much  on  the  fairness  of  the 
transaction^  and  on  the  circumstance  of  its  being  beneficial 
to  the  infant.  His  Lordship  said  : — "  If  a  woman  before 
marriage  conveys  her  property^  and  agrees  to  settle  her 
general  expectations  when  they  fall  in^  and  this  be  done 
without  any  fraud  upon  the  intended  husband^  such  an 
agreement  must  be  executed;  and  the  husband^  when  of 
age^  must  answer  her  contract.  I  think^  therefore^  that  in 
this  case  it  is  not  necessary  to  discuss  the  otJier  qiiestion, 
how  far  the  infant  husband  could  be  bound  by  his  own 
contract :  for  I  go  upon  the  covenant  of  the  wife^  who  was 
adult.  And  the  husband^s  covenant  operates  no  more  than 
to  show  his  concurrence^  and  to  take  away  every  imputation 
of  fraud  from  the  transaction.'^ 

The  later  authorities  to  which  we  have  adverted,  make 
no  distinction  between  the  case  of  a  male  and  that  of  a 
female  infant.  The  contracts  of  both,  (be  the  subject-matter 
what  it  may)  are  infirm.  And  if  an  infant  cannot  bind 
himself,  how  can  his  intended  wife  bind  him  ?  The  judicial 
reasoning  in  Slocombe  v.  Glubb  is  not  easily  referable  to  any 
general  principle.  It  does  not  turn  on  the  common  law  doc- 
trine, whereby  the  husband,  as  we  have  seen  {s),  is  construed 
to  adopt  the  wife  and  her  circumstances  together,  and  is 


(p)  CamUhen  v.  GamUhen,  4 
Bro.  C.  C.  510  ;  Simaon  v.  Jonet^ 
2  Ross.  &  Myl.  365. 

(9)  SiriMomd  v.  Orokher,  2  Cha. 


Ca.   211.     See  also    Warhurton   v, 
Lytton,  4  Bro.  Cha.  Ca.  441. 

(r)  2  Bro.  Cha.  Ca.  551. 

(<)  See  supra,  p.  40. 
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consequently  bound  by  all  her  liabilities.  That  doctrine 
applies  to  an  infant  as  well  as  to  an  adult ;  although  Mr. 
Fonblanque,  in  his  notes  to  the  "  Treatise  on  Equity  "  (t), 
does  indeed  suggest  that  an  infant  is  not  liable  for  his  wife's 
debts  contracted  before  the  marriage ;  a  proposition  in  sup- 
port of  which  he  cites  a  loose  dictum  by  C.  J.  Pratt  (w). 
But,  as  well  observed  by  Mr.  Shapter  {v),  "  while  the  law 
allows  an  infant  to  enter  into  marriage,  it  withholds  none 
of  its  beneficial  results ;  an  infant  husband  is  possessed  of 
the  same  control  over  his  wife  as  a  husband  of  full  age ;  has 
the  same  right  to  her  property,  and  enjoys  all  the  same 
advantages.  Why,  therefore,  should  he  not  be  subject  to 
the  same  duties  and  liabilities  ?  '^  The  question  is  set  at 
rest  by  Paris  v.  Stroud {x),  where  the  Court  held,  that  "if 
an  infant  marries  a  woman  of  full  age,  he  is  liable  for 
her  debts.^^  To  revert,  however,  to  Slocombe  v.  Glubb,  I 
submit  that  it  does  not  proceed  upon  that  doctrine  of 
marital  responsibility  which  charges  the  husband  with 
the  wife^s  obligations.  For  such  obligations,  in  order 
to  afiect  the  husband,  must  have  attached  before  the 
marriage;  whereas  the  wife^s  covenant,  in  Slocombe  v. 
Glubb,  did  not  become  effective  till  after  the  marriage. 
The  rule  of  marital  responsibility,  therefore,  had  no 
application,  and  was  not  once  cited,  either  by  the 
counsel  who  argued  the  case,  or  by  the  judge  who 
decided  it  (y). 


MALE   INFANT 

AND  FEMALE 

ADULT. 


(t)  Vol.  1,  p.  73. 

(«)  Twm&ry.Triaby,  1  Stra.  168. 

(t;)  See  his  able  article  on  this 
point,  Law  Mag.,  vol  8,  p.  130. 

(x)  1  Barnes,  ^b, 

{y)  A  woman  of  fall  age  covenants 
that  Blackacre  of  which  she  is  seised 
shall  be  settled  in  a  given  way.  The 
woman  then  marries  an  infant :  he 
becomes  seised  in  her  right ;  but  his 
seisen  must  be,  as  hers  was,  subject 


to  the  obligation  of  her  covenant ; 
unless  he  can  get  rid  of  the  obligation 
by  alleging  \9u1t  of  notice,  or  that 
the  covenant  was  a  fraud  on  the 
marital  right.  In  the  case  here 
supposed,  the  covenant  is  collateral. 
It  is  independent  of  the  marriage. 
It  binds  the  land  inunediately  ;  and 
it  binds  the  infant  husband,  upon  the 
principle  that  (whether  infant  or 
adult)  he  can  only  take  his  marital 
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interest  in  his  wife's  estate  subject 
to  all  pre-existing  sabstantive  incum- 
brances. But  I  apprehend  Slocombe 
T.  Glttbb  was  not  of  this  complexion. 
For  there  by  indentures  of  settle^ 
ment  made  in  contemplation  of  the 
marriage,  the  intended  wife,  an  adult, 
conreyed  certfun  real  estates  to 
trustees  in  trust  for  herself  for  life, 
to  her  separate  use ;  remainder  to 
the  intended  husband,  an  infSEuit,  for 
life ;  remainder  to  trustees  to  pre- 
serve ;  remainder  to  children,  &c. ; 
and  the  intended  husband  and  in- 
tended wife  also  covenanted  with  the 
trustees  to  convey  any  other  property 
to  which  she  might  become  entitled 
during  the  coverture  to  the  uses  of 
the  settlement ;  and  also  that  she 
should  suffer  a  common  recovery  of 
a  moiety  of  the  manor  of  Y.  whereof 
she  was  tenant  in  tail,  within  one 
month  after  her  intended  husband 
should  attain  the  age  of  twenty-one,  to 
the  uses  of  the  settlement.  The  mar- 
riage was  solemnised ;  the  husband 
attained  majority  ;  and  thereupon  a 
bill  was  filed  by  the  trustees  against 
the  husband  and  wife  to  compel  them 
to  suffer  a  common  recovery  of  the 
manor,  and  to  settle  ceiiain  estates 
(to  which  the  wife  had  become 
entitled  since  the  marriage)  to  the 
uses  of  the  settlement.  The  husband. 


by  his  answer,  insisted  that,  being  A 
minor  at  the  time  of  executing  the 
settiementyhe  was  not  bound  thereby ; 
but  Lord  Thurlow  decreed  the  con- 
trary on  the  grounds  stated  in  the 
text.  Now  in  Dwmfvrd  v.  Laney 
1  Bro.  C.  C.  106,  his  Lordship,  speak- 
ing of  the  case  of  a/ema2e  infant, 
said,  ^  I  think  she  is  not  bound  unless 
she  has  aviuled  herself  of  the  settle- 
ment of  her  husband."  The  rules 
are  the  same  in-tiie  case  of  male  and 
female  infants.  Why  then,  it  may 
be  asked,  did  not  Lord  Thurlow  say, 
in  Slocombe  v.  Qhibb, "  I  think  he  is 
not  bound  unless  he  has  availed  him- 
self of  the  settlement  of  his  wife ! " 
Suppose  an  adult  wife  to  stipulate  by 
articles  with  her  intended  husband, 
an  ijifant,  and  suppose  him  to 
agree  that  her  estate  shall  be  settled 
to  her  separate  use ;  will  a  Court 
of  Equity,  after  the  marriage,  and 
after  the  husband  comes  of  age,  com- 
pel a  specific  performance  against 
him  I  I  apprehend  it  will  not ;  for 
where  the  husband  is  a  minor  no 
contract  between  him  and  his  wife 
can  have  the  effect  of  abridging  or 
controlling  the^  dominion  which  the 
law  gives  him  over  her  estate.  As 
to  what  that  dominion  is,  see  supra, 
p.  27. 
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Where  the  marriage  has  taken  place  on  the  faith  of  ^JSJ^*^^^' 
ante-nuptial  articles,  the  parties  have  a  right  to  insist  on  "**<^^«»- 
the  execution  of  such  articles  hy  a  proper  deed  of  settle- 
ment; and  for  this  purpose  a  Court  of  Equity  will,  if 
necessary,  lend  its  assistance  to  compel  a  specific  per- 
formaZ:  The  deed  ought,  of  course,  to  colrm  with 
the  articles ;  but,  in  saying  this,  we  must  observe  that  a 
literal  or  verbal  conformity  is  not  always  meant,  but  a 
conformity  in  substance  and  intention.  Thus,  where  the 
articles  would,  by  legal  construction,  if  literally  followed, 
give  to  the  husband  an  estate  tail.  Equity  will  carry  them 
into  efiect  by  limitations  in  strict  settlement.  For,  as  Lord 
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Chancellor  Macclesfield  said,  in  Trevor  v.  TVevor{a), — 
"  Articles  are  only  minutes  or  heads  of  the  agreement  of 
Trevor  v.  Treyor.  *^^  parties,  and  ought  to  be  modelled  when  they  come  to  be 

carried  into  execution,  so  as  to  make  them  effectual.''  The 
husband.  Sir  John  Trevor,  by  the  terms  of  the  articles,  would 
have  had  an  estate  tail  which  he  could  immediately  bar. 
Therefore  his  Lordship  held  that  the  intention  evidently  was 
only  to  give  him  an  estate  for  life ;  "  otherwise  the  settle- 
ment would  be  vain  and  ineffectual ;  and  if  a  settlement 
were  made  defective  in  any  particular,  it  would  not  be 
final  or  conclusive,  and  a  second  settlement  must  be  made 
till  the  uses  were  well  and  duly  raised.^' 

According  to  the  report  of  this  case  in  Peere  Williams,  (6) 
Lord  Macclesfield  said,  "that  marriage  articles  were  in 
their  nature  executory,  and  ought  to  be  construed  and 
moulded  in  equity  according  to  the  intention  of  the 
parties.  Now  that  intention,  he  held,  was  plain.  And  it 
would  be  a  strange  and  vain  construction  of  the  articles, 
if  Sir  John  should  have  such  an  estate  by  them,  the  limi- 
tations of  which  the  very  next  day  he  might  by  a  fine 
destroy .^^  There  would,  in  such  a  case,  be  no  settlement 
at  all. 

The  reasoning  of  Lord  Macclesfield  was  not  only  sound 
but  supported  by  precedent  (c) ;  yet  did  the  House  of 
Lords  hesitate  in  adopting  it;  Peere  Williams,  who  was 


(o)  1  Eq.  Ca.  Abr.  387,  pi.  7. 
See  Journals  of  House  of  Lords,  yoI. 
21,  p.  221,  where  the  judgment  af- 
firming Lord  Macclesfield's  decree  is 
set  out. 

(b)  Vol.  1,  p.  631. 

(c)  The  earliest  case  on  the  point  is 
that  of  Jones  v.  Lcmgton,  in  1 698,  1 
Eq.  Ca.  Abr.  392,  pi.  2,  which  was  as 
follows  : — Upon  a  marriage,  articles 
were  entered  into,  whereby  it  was 
agreed  that  the  wife's  portion  should 


be  laid  out  in  the  purchasing  of  lands, 
which  should  be  settled  on  the  hus- 
band and  wife  for  their  lives,  and 
the  life  of  the  longest  liver  of  them, 
and  after,  to  the  heirs  of  the  body 
of  the  wife  by  the  husband  to  be 
begotten ;  yet  the  Master  of  the  Rolls, 
Sir  John  Trevor,  decreed  the  settle- 
ment to  be  to  the  first  and  other  sons, 
&c.,  so  as  the  husband  and  wife  might 
not  have  power  to  bar  the  issue. 
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of  couBsel  in  the  cause^  informing  us,  that  "  an  appeal  pubsuant  to 

(TB-NUPTIA 
ABTICLBS. 


was  brought  in  Domo  Procerum,  where  the  matter  was 


greatly  debated  by  the  Lord  Chancellor  and  Lord  Netting- 
ham  for  the  decree,  and  Lords  Trevor  and  Harcourt 
against  it;  but  at  length  it  was  affirmed  without  any 
division'^  (d). 

The  general  rule  as  to  reforming  settlements  framed  Q«nerairuie. 
upon  ante-nuptial  articles,  is  thus  laid  down  by  Lord 
Chancellor  Talbot  {e) :— "  Where  articles  are  entered  into 
before  marriage,  and  settlement  made  after  marriage, 
different  from  the  articles,  this  Court  will  set  up  the 
articles  against  the  settlement/^  That  is  to  say,  the  Court 
will  order  the  settlement  to  be  reformed. 

Where  both  the  articles  and  the  settlement  are  prior  wiiweboth 
to  the  marriage,  any  discrepancy  between  them  will  in  tiementareante- 

nuptial* 

general  be  presumed  to  have  arisen  from  some  change  of 
mutual  intention  while  matters  remained  open ;  and,  con- 
sequently, in  such  a  case,  the  settlement  will  stand.  For, 
as  Lord  Chancellor  Talbot  said  in  Leffg  v.  Goldmre  (/), 
''Where  both  articles  and  settlement  are  previous  to  the 
marriage,  at  a  time  when  all  parties  are  at  liberty,  the  set- 
tlement differing  from  the  articles  will  be  taken  as  a  new 
agreement  between  them,  and  shall  controul  the  articles.^' 
But  suppose  the  settlement  expressly  to  declare  that  it 
is  made  in  terms  of  the  articles,  and  yet  to  differ  from 
them;  in  such  a  case  the  settlement  will  be  reformed 
and  made  correspondent  with  the  articles.  A  very  remark- 
able instance  of  equitable  interposition  for  this  purpose 
occurred  in*  the  well-known  case  of  West  v.  Errissey  {g),  west  v,  Errtesey. 
where  a  settlement  copying  the  very  words  of  the  articles 
was  reformed,  although  both  the  articles  and  the  settle- 
ment were  made  before  the  marriage.     Upon  this  case, 

id)  See,  also,  Streaifidd  v.  Streai-         (/)  Forrest,  20. 
fiddy  Forrest,  176 ;  2  P.  Wms.  3S5,n.         {g)  2  P.  Wms.  350. 
(e)  Legg  v.  OMwire,  Forrest,  20. 
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Evidence  of  mis- 
take miut  be 
dear. 


however,  Lord  Chancellor  Talbot  {h)  remarks,  that  it  does 
not  contradict  the  general  rule,  which  is,  that  where  both 
the  articles  and  the  settlement  are  prior  to  the  marriage, 
the  settlement,  if  di£fering  from  the  articles,  shall  be 
deemed  a  new  agreement;  but  in  West  v.  Errissey,  "  the 
settlement  was  expressly  mentioned  to  be  made  in  pur- 
suance and  performance  of  the  said  marriage  articles, 
whereby  the  intention  appeared  to  be  still  the  same  as  it 
was  at  the  making  of  the  articles/^ 

The  Court  will  not  rectify  a  settlement  on  the  ground  of 
a  mistake,  unless  the  evidence,  both  as  to  the  mistake  and 
as  to  the  real  intention  of  the  parties,  be  perfectly  clear  and 
satisfactory.  Thus,  in  a  late  case  (i),  on  the  occasion  of  an 
intended  marriage  between  the  only  son  of  an  English 
marquis  and  the  daughter  of  a  Scotch  earl,  the  terms  of 
settlement  were  incorporated  in  "  proposals  '*  which  were 
approved  of  by  the  respective  fathers  on  behalf  of  their 
children.  The  "proposals,^'  after  sundry  other  stipula- 
tions, concluded  with  a  proviso  that  the  settlement  should 
contain  "  all  usual  and  necessary  clauses.^'  A  settlement 
was  accordingly  prepared  in  London,  of  which  the  general 
provisions  were  in  conformity  with  the  terms  of  the  pro- 
posals. And  the  marriage  took  place.  Many  years  afterwards 
the  Scotch  earl  died,  leaving  a  large  personal  estate,  out  of 
which  his  daughter,  unless  barred  by  the  settlement,  would 
have  been  entitled  to  claim  legitim  {J).  A  bill  was  filed 
against  the  husband  and  wife,  alleging,  that,  according  to 
Scotch  law,  a  clause  barring  this  legitim  was  '^  a  usual  and 
necessary  clause^' within  the  meaning  of  the  ^'proposals,'*  and 
should,  therefore,  have  been  introduced  into  the  settlement. 


(A)  Forrest,  20 ;  see,  also,  remarks 
of  Lord  Chancellor  Loughborough 
in  Randall  y.  WiUu,  5  Ves.  275. 

(t)  AtarqwU  of  BreadaJhane  y. 
Marquda  of  Cfuindos,2  Myl.  &  Cr.  71 1 . 


(j)  Legitiia  is  a  term  of  Scotch 
Law,  importing  a  child's  proportionate 
share  of  the  parent's  personal  estate, 
which  the  parent  cannot  defeat  by 
testamentary  disposition. 
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which^  inasmuch  as  it  contained  no  such  clause^  ouglit  to  pubsuant  to 
be  reformed.     The  bill  prayed  a  declaration  accordingly,      articles. 


Lord  Chancellor  Cottenham  held,  that  the  father  of  the 
lady,  in  approving  of  the  proposals,  must  be  considered  to 
have  acted,  not  adversely  to,  but  On  behalf  of  his  daughter; 
and  that  there  was  no  suflBcient  evidence  to  show  that  the 
proposals  constituted  the  final  contract  of  the  parties,  and 
had  not  been  varied  by  some  subsequent  agreement,  prior 
to  the  execution  of  the  settlement.  , 

In  the  same  case  it  was  held  that  articles  are  always  ^i^^fwraSuf 
to  be  construed  with  reference  to  the  subject-matter.  ■«^^®«'™***«'- 
And,   accordingly,  where  the  articles  related  solely  to 
English  subject-matter,  a  clause  barring  Scottish  legitim 
could  not  (in  the  absence  of  express  words)  be  supposed 
to  have  been  in  the  contemplation  of  the  parties  (A:). 

It  may  happen  that  the  articles  themselves  do  not  whewariides 

•^  **  ^  themnelvM    are 

correctly  express  the  intention  of  the  parties.  Thus,  incorrect. 
where  articles  before  marriage  stipulated  that  estates 
should  be  limited  to  the  first  and  other  sons  of  the 
marriage  in  tail,  it  was  proved  that  the  real  intention 
was  to  limit  the  estates  to  the  first  and  other  sons  in  tail 
male ;  and  the  Court,  after  the  marriage,  directed  that 
in  the  settlement  to  be  executed,  limitations  as  corrected 
by  the  evidence  should  be  inserted.  This  was  in  the  case 
of  The  Duke  of  Bedford  v.  The  Marquis  of  Abercom  (Q. 
In  the  same  case  the  Court  had  occasion  to  consider.  By  what  evidence 

they  may  be  con- 

but  did  not  expressly  decide,  how  far  evidence  by  parole  is  *"^«<*- 
admissible  to  control  the  terms  of  ante-nuptial  articles 
with  a  view  to  the  preparation  or  the  correction  of  the 
settlement.       It    would    appear,    however,    that    parole 
evidence  is  admissible  for  this  purpose  [ni). 

(]c)  Bat  see  doctrine  apparently  (m)  See  Sugden's  Vend.  &  Fnr^ 

different    in    Duke  qf  Bedf(yrd  r,  10th  edit,  toI.  1,  p.  267,  where  he 

Marguit  of  Ahercomy  infra,  p.  262.  treats  of  ** parol  evidence  in  Equity 

(0  1  MyL  &  Cr.  312.  to  correct  mistakes  and  frauds."' 
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PURSUANT  TO  Whcrc,  Es  oftcii  happens^  the  articles  in  general  terms 
^  ARTICLES.  direct  the  insertion  in  the  settlement  of  "  all  usual  powers/' 
Articles  directing  ^^'^  *  qucstion  may  arise  what  powers  are  included  in 

the    insertion  of  i  -i 

"  aU  usual  SUCll  WOrClS. 

Pnl^nf  RPiiinir  I*  h^s  bccn  decided  that  they  will  include  powers  of 
"^^»    selling,  exchanging,  and  investing  in  new  purchases («); 

and,  although,  as  before  observed,  articles  will  be  con- 
strued with  reference  to  their  subject-matter,  yet  where 
a  stipulation  was  made  by  ante-nuptial  articles  that  the 
intended  settlement,  which  related  to  estates  in  Ireland, 
should  contain  all  the  covenants,  provisions,  and  conditions 
usually  found  in  settlements  made  in  England,  this  was 
held  to  authorise  the  insertion  of  a  power  of  sale  and 
exchange  imder  which  lands  in  England  might  be  taken 
in  exchange  for  lands  in  Ireland;  Lord  Cottenham  re- 
marking that  he  could  ^^  see  nothing  in  the  contract  to 
make  it  necessary  to  restrict  the  power  to  Ireland  '*  (o). 
Power  to  appoint       A  powcr  to  appoint  ucw  trustccs  when  necessary,  is  a 

trustees. 

usual  clause  in  marriage  settlements  {p). 
Power  to  change        And  a  powcT  to  chaugc  sccuritics.    Thus,  in  Sampayo  v. 

securities. 

Gould,  a  marriage  contract  in  the  Portuguese  language, 
between  British  subjects  resident  in  Lisbon,  expressed  the 
desire  of  the  parties,  that  it  should  be  regulated  and 
carried  into  full  effect  according  to  the  laws  of  England. 
Some  years  afterwards,  the  hnsband  and  wife,  being  then 
resident  in  England,  filed  against  the  trustees  of  the  con- 
tract a  bill,  praying  that  a  settlement,  in  strict  conformity 
with  the  contract,  and  containing  all  the  usual  covenants, 
clauses,  powers,  &c.,  might  be  executed  under  the  decree  of 
the  Court.  Sir  Lancelot  Shadwell  held,  that  a  power  to 
change  foreign  for  British  Government  securities,  was  a 


(»)  Peake  v.  Pentington,  2  Ves.  &  Marquis  of  Brtddtbcme  v.  MarqvM  of 

Bed.  31 1  ;  HUl  r.  Hill,  6  Sim.  ]  36.  ChandoSy  supra,  p.  261 . 

(o)  Duke  of  Bedford  ▼.  Marquis  of  (p)  Sampayo  v.  QofuLd^  1 2  Sim.  426. 
Abetcom,  1  Myl.  &  Cr.  312.  But  see 
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proper  power  to    be  inserted  in   the  settlement.     His  pubsuant  to 
Honour  observing,  that  *^  a.  clause  authorising  the  change  '   articles. 
of  securities  is  usual  and  customary,  and  is  usual  and 
customary  only,  because  it  is  found  to  be  of  the  greatest 
possible  convenience  to  parties  (g).^' 

But  powers  of  jointuring  and  charging  require  a  clearer  power  of  jointur- 

ing  and  charging. 

manifestation  (r). 

In  a  late  case  («),  a  power  was  reserved  in  ante-nuptial  Power  to  change 

proTisions  of 

articles  to  husband  and  wife,  to  alter  and  vary  the  provi-  articles, 
sions  of  the  articles  as  they  should  think  fit.  This  was 
held  not  to  authorise  the  insertion  in  the  settlement,  after 
marriage,  of  a  power  enabling  the  husband  to  jointure  a 
future  wife,  or  to  charge  portions  for  the  younger  children 
of  a  future  marriage. 

Marriage  articles  will  be  enforced  on  behalf  of  the  wife,  ca«e  of  wife's 

°        .  '    adultery. 

although  she  be  living  in  a  state  of  adultery.  At  common 
law,  dower  was  not  forfeited  by  adultery.  The  forfeiture  of 
dower  was  introduced  by  the  statute  of  Westminster  2,  c.  34. 
A  jointure  is  not  forfeited  by  adultery ;  and  the  Court  of 
Chancery  will  interpose  at  the  suit  of  a  wife,  to  compel 
the  performance  of  marriage  articles,  though  her  husband 
prove  that  she  is  guilty  of  the  grossest  infidelities  {t). 


(q)  12  Sim.  426. 

(r)  Jarm.  Bythewood,  vol.  9,  p. 
61  ;  ffigginson  v.  Banshy,  2  Sim.  & 
Stu.  516. 

(«)  Ihike  of  Bedford  v.  Mtxrquis  of 
Abercomy  1  Myl.  &  Cr.  312. 

(t)  Seagra/ve  v.  Seagrave,  13  Ves. 
443.  Per  Lord  Chancellor  Talbot, 
*'  The  articles  being,  that  the  husband 
shall  settle  such  and  such  lands  in 
certunty  on  his  wife,  the  plaintiff,  for 
her  jointure  ;  this  is  pretty  much  in 
the  nature  of  an  actual  and  vested 
jointure, in  regard  what  is  covenanted 
for  a  good  consideration  to  be  done, 
is    considered    in    Equity  in    most 


respects  as  done  ;  consequently  this  is 
a  jointure,  and  not  forfeitable  either 
by  adultery  or  an  elopement.  The 
reason  of  the  difference  why  a  wife 
in  case  of  an  elopement  with  an 
adulterer  forfeits  her  dower,  and 
yet  the  husband  leaving  his  wife  and 
living  with  another  woman  does  not 
forfeit  his  tenancy  by  the  curtesy,  is 
because  the  stat  of  Westminster  2, 
c.  34,  does,  by  express  words,  under 
these  circumstances  create  a  forfeiture 
of  dower.  But  there  is  no  act  inflicting 
in  the  other  case  the  forfeiture  of  a 
tenancy  by  the  curtesy.*'  Sidney  t. 
Sidney,  ^F.WmB.  275. 
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setiiemeiitnot  A  SETTLEMENT  made  in  Contemplation  of  marriage  does 

followed  by  mar-  not  become  binding  on  the  intended  husband  and  wife  until 
the  marriage  has  actually  taken  place.  They  seem,  there- 
fore, after  the  settlement,  but  before  the  marriage,  to 
be  at  liberty  to  vary  the  settlement,  or  to  do  away  with  it 
entirely.  In  other  words,  matrimonial  conventions  and 
settlements  are  subject  to  the  implied  condition  ^^si  nuptiae 
sequantur.'^  Thus,  it  has  been  holden  that  where  the  mar- 
riage is  for  any  reason  void,  a  settlement  made  in  antici- 
pation of  it  will  likewise  be  invalid.  The  parties  may 
make  a  new  settlement;  which,  if  followed  by  a  proper 
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mania£:e.  will  be  as  effectual  as  though  the  first  settle-    ^^^  ^^^  »*- 

ment  had  never  been  executed;  a  state  of  circumstances  -r- 

not  imaginary,  for  they  actually  happened  in  Robinson 
V.  Dickinson  (a),  where  it  appeared,  that,  in  contemplation 
of  a  marriage,  certain  settlements  were  made  of  real  estate 
belonging  to  the  intended  wife,  and  of  personalty  belong- 
ing to  the  intended  husband,  upon  trusts  to  arise  after  the 
marriage,  for  the  benefit  of  the  husband  and  wife  and  their 
issue.  The  nuptial  ceremony  was  performed,  and  the 
parties  lived  together  as  husband  and  wife.  Bu;  after  the 
lapse  of  some  time,  it  was  discovered  that  the  marriage  (for 
want  of  some  formal  requirement  under  Lord  Hardwicke^s 
act)  (6),  was  void )  whereupon  they  executed  deeds  pur- 
porting to  revoke  the  former  settlements.  And  some 
time  afterwards,  a  new  settlement  in  contemplation  of 
marriage  was  made,  including  the  same  property,  but 
differing  from  the  former  deeds  in  the  interests  given 
to  the  issue,  and  in  other  particulars.  The  parties 
then  validly  intermarried,  and  had  issue.  In  these 
circumstances  it  was  held,  by  Lord  Chancellor  Lynd- 
hurst,  that  the  first  settlements  were  not  binding;  and 
that  the  rights  of  the  parties,  both  as  to  the  real  estate 
and  the  personalty,  must  be  governed  by  the  second 
settlement. 

In  a  late  case,  the  question  discussed  before  Lord  Lang-  Revocation  of 

*  ^  *^      settlement  before 

dale  was,  whether,  after  the  execution  of  an  ante-nuptial  **>«  marriage. 
settlement,  the  intended  husband  and  wife  had  power, 
before  the  solemnization  of  the  marriage,  to  revoke  the 
deed  by  which  a  mortgage  in  fee  had  been  conveyed  to 
trustees  upon  certain  trusts  for  the  benefit  of  the  parties 
and  the  issue  of  the  intended  marriage.  A  week  after  the 
execution  of  this  deed,  the  intended  husband  and  wife,having 
changed  their  miads,  revoked  it ;  and  after  the  marriage 

(a)  3  Rubs.  399.  (b)  See  supra,  p.  7. 
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WHERE  BUS-    the  husband  filed  his  bill^  claiming  the  property  under  his 

PURCHASER  BY  marital  rights  as  if  there  had  been  no  settlement.     The 

t^!^ -^™«^   Court  directed  a  reference  to  inquire  under  what  circum- 

stances  the  revocation  had  been  executed  (c). 

But  when  followed  by  a  valid  marriage^  had  in  pursuance 
of  it^  the  settlement  is  not  only  bindings  but  in  all  respects 
irrevocable  (rf). 
Settlement  may         By  Settlement  bcforc  marriage  the  husband  may  entitle 

give  the  husband       , 

oSSSSe  woSd    ^^®®lf>  ^   *  purchaser,  to  property  of  his  wife,  which 

h^remainedhjs  YTOvld  uot  legally  havc  fallen  under  his  marital  right. 

Thus,  her  choses  in  action  continue  undivested  by  the 

He  may  be  eon-  marriage.     But  uudcr  the  settlement  they  may  become 

stnied  a  pur- 

caser  of  her        the  husbaud's  absolutely.   When  this  takes  place,  the  effect 

choses  in  action;  -^  r  ^ 

Sr  *S!JvWoJbmS  ^^  ^^  *^  ^^^  *^®  wife^s  claim  by  survivorship.  And,  what 
and  her  equity,     j^  morc,  in  such  a  casc  the  wife  will  have  no  equity  to  a 

settlement,  because  that  equity  arises  only  when  the  pro- 
perty  is  her  own  (e)  j  whereas  here  we  are  supposing  the 
husband  to  have  become  a  purchaser  of  it  under  the  mar- 
riage settlement.  A  wife,  therefore,  asserting  her  equity  (on 
the  supposition  that  the  case  lay  within  the  reach  of  equi- 
table jurisdiction)  would  be  met  by  the  objection  that 
her  claim  was  excluded  by  the  marriage  settlement. 

Accordingly,  where  the  husband  is  in  this  way  a  pur- 
chaser  by  the  settlement,  and  afterwards  becomes  bankrupt 
or  insolvent,  his  assignee,  as  standing  in  his  shoes,  wiU  bar 
her  claim  by  survivorship,  and  exclude  her  equity  to  a 
settlement. 

(c)  Page  v.  Home^  9  Beav.  570.  mine  whether  the  trustees  were  not 

The  settlement  in  this  case  was  not  bound  to  perform  the  trusts  they  had 

executory.  The  property  was  legally  undertaken.      His    lordship  agreed 

Tested  on  certain  trusts.  Lord  Lang-  with  the  counsel  who  argued  it,  that 

dale  seemed  to  be  of  opinion  that  the  the  point  was  new. 

parties,  by  putting  an  end  to  the  con-  (d)  Vandelewr  v.  Vandeleur^  3  Cla. 

tract  of  marriage,  might  put  an  end  &  Fin.  82. 

to  the  settlement.    But  marrying  as  («)  See  supra,  p.  69. 
they  did,  the  difficulty  was  to  deter- 
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WHEBB  HUS- 
BAND   IB  A 

BY 

ANTE-NUPTIAL 
SETTLEMENT. 


But  the  intention 


To  bar  the  wife^s  rights^  however,  the  meaning  of  the 
deed  must  be  plain,  and  the  intention  free  from  all  doubt  (/) .  purchaser 

In  Heaton  v.  Hassell  {g)  the  question  was  whether  a  bond 
of  the  wife^s  for  500/.  was  assets  in  equity  to  satisfy  a 
debt  of  the  husband, — ^the  wife  haying  enioyed  the  benefit  m«8t  be  clear. 

'  o        J   ^  Heaton  v.Hassell. 

of  the  settlement  made  upon  her  out  of  her  husband's 
estate.  Lord  Chancellor  Macclesfield  said :  "  The  creditors 
of  the  husband  cannot  be  in  a  better  situatiosi  than  the 
executor  of  their  debtor.  The  husband's  making  a  settle- 
ment does  not  Test  in  him  the  choses  in  action  of  his 
wife,  unless  it  be  expressly  so  agreed  between  the  parties ; 
and  unless  it  appear  to  be  a  part  of  the  consideration  for 
the  settlement''  {h).  The  wife's  claim  by  survivorship  was 
therefore  allowed. 

In  Carry,  Taylor  (i)  the  wife  was  entitled  to  certain  carrt>. Taylor. 
choses  in  action.  The  husband  having  become  bankrupt, 
the  question  was,  whether  the  wife  should  have  an  addi- 
tumal  settlement.  Sir  William  Grant  held,  that  as  the 
settlement  on  the  marriage  neither  expressed,  nor  clearly 
imported,  that  the  husband  had  purchased  the  choses  in 
action,  the  wife  was  entitled,  as  against  the  assignees,  to  an 
additional  settlement  out  of  them.  And  this  upon  the  prin- 
ciple of  the  cases  already  brought  under  consideration  (A:). 

Even  where  the  husband  is  by  the  settlement  a  pur-  where  conddera- 
chaser  of  his  wife's  choses  in  action,  it  is  to  be  observed  husband  is 

executory. 

that  if  the  provision  for  his  wife  aad  children  be  executory. 


(/)  Salwei/  v.  Salwey,  Amb.  692 ; 
Dntce  V.  Dewnison,  6  Ves.  395. 

(g)  4  Vin.  Abr.  40,  note, 

(h)  See  also  Sir  William  Grant  to 
the  same  effect  in  Mitford  v.  Mitford, 
9  Ves.  89,  where  he  says  "  the  mere 
fact  that  there  was  a  settlement 
does  by  no  means  prove  that  the  hus- 
band became  a  purchaser  of  all  the 
fortune  that  might  afterwards  come 
to  the  wife.    If  the  settlement  on  the 


wife  is  in  consideration  of  her  present 
fortune,  without  reference  to  what 
comes  afterwards,  and  the  husband 
does  not  reduce  it  into  possession,  it 
will  survive  to  the  wife  in  Equity  as 
well  as  by  the  rule  of  Law." 

(t)  10  Ves.  574.  See  Beresford  v. 
Hohswi,  1  Madd.  371. 

(Jb)  See  section  on  <<  The  Wife's 
Equity  to  a  Settlement/'  supra, 
p.  68. 

U 
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wHBRE  HUB-    (i.  6.  rcstuig  upoii  covenant,)  neither  lie  nor  his  assignees  will 

Pu^H^sm^Y  te  allowed  to  recover  them  in  Equity  until  the  obligations 

antepnuptial    Qf  ^j^g  settlement  have  been  specifically  performed  (I) .  Thus 

SETTLEMENT.  ^  •'    "^ 

in  Corsbie  v.  Free  {m)  in  consideration  as  well  of  1500/.  of 

the  wife's  which  the  husband  was  to  have  to  his  own  use, 
as  of  a  vested  interest  belonging  to  her  of  the  value  of 
4000/.  in  the  residuary  estate  of  a  testator,  divisible  on 
the  death  of  a  tenant  for  life, — the  husband  by  the  settle- 
ment covenanted  that  his  heirs,  executors,  and  adminis- 
trators, should  immediately  after  his  decease  pay  to  the 
trustees  of  the  settlement  the  sum  of  4000/.  to  be  held 
on  certain  trusts  for  the  wife  and  children  of  the  marriage ; 
but  with  a  proviso  that  they  should  pay  all  other  debts 
which  the  husband  should  owe  at  his  death,  in  pre- 
ference to  the  4000/.,  and  that  they  should  not  be  bound 
to  pay  the  4000/.  unless  the  assets  of  the  husband  should 
be  more  than  sufficient  to  pay  all  his  other  debts.  Before 
the  death  of  the  tenant  for  life,  the  husband  became 
bankrupt.  Then  the  tenant  for  life  died.  Afterwards 
the  husband  himself  died ;  leaving  his  wife  him  surviving. 
In  these  circumstances  it  was  held  by  Lord  Chancellor 
Cottenham  that  the  assignees  were  not  entitled  to  receive 
her  share  without  performing  the  husband's  covenant. 

Where  husband's       But  if  the  covcuaut  bc  Contingent,  and  the  husband's 

eoyeziant  is  con- 

tiDgent.  right  immediate,  the  latter  will  not  be  postponed.    Thus, 

suppose  the  husband  to  have  covenanted  that  his  executors 
should  pay  his  wife  a  sum  of  money  ifsTie  survived  him,  he 
would,  if  a  purchaser  by  the  settlement  of  her  choses  in 
action,  be  at  liberty  to  sue  for  them  at  once,  without  making 
provision  for  the  contingency  (n). 

Covenant  to  settle       Where  thcrc  is  a  covenant  to  settle  any  property  which 

property  coming 

to  wife ;-  jnay  come  to  the  wife  during  the  coverture,  it  will  be 

(0  Pyhe  V.  Pyhe,  1  Ves.  Sen.  376 ;         (»)  Baaaevi  v.  Serroy  14  Ves.  313 ; 
MUford  V.  Mitfordj  9  Ves.  96,  3  Mer.  674. 

(«i)  Cr.  &  Phil.  64. 
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FEIIU&E  ON 

BANK&UPTCT 

OB  INSOLVENCY. 


enforced  though  expressed  in  general  terms.  Thus^  in 
Blythe  v.  Granville  (o),  the  intended  husband  covenanted 
that  he  would^  as  often  as  occasion  should  require^  join 

with  his  wife  in  doing  all  necessary  acts  for  assigning  to  ^ 

the  trustees  of  the  marriage  all  the  property  to  which  his 
wife  should  become  entitled  during  the  coyerture.  At  the 
time  of  the  marriage  she  had  an  absolute  vested  interest 
in  1935/.,  stock,  expectant  on  her  father^s  death,  but  it 
was  not  mentioned  in  the  settlement.  During  the  mar- 
riage the  husband  became  bankrupt,  and  then  the  wife's 
father  died.  Sir  Lancelot  ShadweU  held  that  the  stock 
did  not  belong  to  the  husband's  assignees,  but  was  bound 
by  his  covenant.  His  Honour  also  refused  the  assignee  his 
costs;  holding,  that  he  ought  to  have  disclaimed, in  which 
case  the  trustees  of  the  fund  would  have  transferred  it  to 
the  trustees  of  the  settlement. 

But  in  a  case  where  the  husband's  covenant  bound  him  does  not  embnee 

Sroperty  given  to 
J   ^.^j,^^^j    , „_^,  ^*    ^ ^.    -.Q erBepaiateuBe. 

might  subsequently  acquire,  it  was  held  by  Lord  Langdale 
that  property  given  to  the  wife  for  her  separate  use  was 
not  embraced  by  the  covenant  (/?). 

Property  coming  from  the  wife  or  her  friends  may  be  Property  coming 

^  ^      •f  ^  "  tnxn.  the  wife  nuy 

settled  in  such  manner  as  to  be  forfeited  by  the  husband  J«  forfeited  on 

•^  bankruptcy  or 

on  his  bankruptcy  or  insolvency.     This  has  been  long  since  ^JlJaSd?  °' 
decided  (9). 

But  the  property  of  the  husband  himself  cannot  be  so  Husband's  pro- 
perty cannot 

settled  as  to  divest  on  his  bankruptcy  or  insolvency  (r).        divest  on  insoi. 

^     J  J   \  /  vency. 


(0)  13  Sim.  190. 

(j3)  Trofvers  v.  Travers,  2  Beav. 
179. 

(q)  Lockyer  v.  Savage,  2  Str.  947. 
This  was  the  first  case  in  which  it 
was  held  that  the  fortune  of  the  wife 
might  be  settled  on  the  husband  till 
his  failure,  and  then  to  her  separate 
use.     The  provision  for  the  wife's 


maintenance  was  held  good  against 
creditors,  as  it  was  not  a  provision 
out  of  the  bankrupt's  estate,  but  a 
settlement  out  of  the  wife's  own 
fortune.  Stephens  v.  JameSy  4  Sim. 
499  ;  Lester  v.  Garland,  5  Sim.  222. 
(r)  HtgimbothoM  v.  Holme,  19  Ves. 
88.  ^  The  husband's  property  can- 
not be  settled  so  as  to  make  his  life 

u  2 
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Settlement  may 
be  corrected 
where  erroneous. 


No  contrivance 
for  evasion  of  the 
bankrupt  laws 
sanctioned. 


Where,  by  mistake,  the  wife's  property  was  made  to 
appear  to  be  the  husband's,  it  was  held  that  the  settlement 
might  be  corrected,  so  as,  conformably  with  the  intention 
of  the  parties,  to  provide  against  the  husband's  bankruptcy 
or  insolvency ;  and  this  although  the  settlement  was  com- 
plete and  not  executory  (s). 

But  no  contrivance  merely  to  evade  the  bankrupt  laws 
win  be  sanctioned.  Thus,  a  provision  in  a  settlement  to 
create  a  debt  against  the  husband,  payable  to  the  wife 
or  her  trustees  in  the  event  of  hia  bankruptcy,  but  not 
otherwise,  would  be  bad  (/).  But  if,  in  such  a  case,  the 
Wife  allowed  to    husbaud  had  received  a  portion  by  his  wife,  she  would  be 

prove  to  the  .        j  itint  •iii 

value  of  what  she  permitted  to  provc  to  the  value  of  the  sum  received  by  the 

brought. 

husband  (t«). 
Lester  V.Garland.       In  LestcT  V.  Garland  {v),  a  trader  received  a  fortune  of 

5000/.  with  his  wife.  No  part  of  this  sum  was  settled ; 
but  the  husband,  on  his  marriage,  settled  a  sum  of  stock 
(his  own  property)  in  trust  for  himself  for  life,  with  limit- 
ations over  for  the  benefit  of  his  wife  and  children,  in  the 
event  of  his  becoming  bankrupt  or  insolvent.     And  it  was 


interest  cease  on  bankraptcy,  though 
his  wife's  may." — Per  Sir  Lancelot 
Shad  well  in  Lester  v.  Qarland,  5  Sim. 
222.  For  this  distinction,  which  is 
universally  recognised,  the  reasons  as- 
signed seem  more  specious  than  solid. 
However,  Lord  Redesdale  makes 
the  most  of  it.  He  says,  ^  Where  a 
provision  of  this  kind  is  confined  to 
the  property  of  the  wife,  it  is  consi- 
dered fSair  ;  but  when  it  goes  beyond 
that,  and  attaches  on  the  property  of 
the  husband,  it  is  held  to  be  fraudu- 
lent, hecause  no  hov/ndi  cam,  he  set  to 
it.  If  a  trader  can  make  a  provision 
of  this  sort  to  the  amount  of  lOOOZ., 
he  may  do  so  to  the  amount  of 
100,000Z. ;  and  so  may  stipulate  on 
his  marriage  to  take  all  his  property 


out  of  the  hands  of  his  creditors." 
But  these  arguments  seem  to  apply 
equally  to  the  wife's  property.  Limi- 
tations shifting  on  bankruptcy  are 
alike  repugnant  to  the  policy  of  the 
bankrupt  laws,  whether  the  property 
be  the  husband's  or  the  wife's.  But 
if  they  are  to  be  allowed  at  all,  one 
does  not  see  why,  in  consideration 
of  marriage,  the  wife  should  not  be  at 
liberty  to  stipulate  for  them,  as  well 
with  reference  to  her  husband's  pro- 
perty as  to  her  own. 

(«)  Btggmson  v.  Kelly,  1  Ball  &  B. 
253. 

(0  Exp.  Mwrphy,l  Sch.&  Lef.  144. 

(u)  Exp.  Coohe,  353. 

(«)  5  Sim.  222. 
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provided^  that  if  he  should  survive  his  wife^  and  the  issue  ante-nuptial 
of  the  marriage  should  fail^  and  he  should  then  be^  or 
should  have  been^  a  bankrupt^  15-66ths  of  the  stock 
should  belong  to  the  wife's  next  of  kin  in  blood.  Although 
the  settlement  did  not  expressly  state  what  was  the  con- 
sideration for  this  provision.  Sir  Lancelot  Shadwell  had 
no  diflSculty  in  holding  that  the  limitation  over  on  the 
bankruptcy  was  good  to  the  extent  of  the  15-66ths,  that 
being  the  proportion  of  the  husband's  stock  which  the  wife's 
fortune  would  have  purchased  (a?). 

A  forfeiture  cannot  be  created  by  a  mere  attempt  to  do  Forfeiture  not 
the  thing  interdicted :  for  ^'non  efficit  conatus  nisi  sequitur  attempt  to  do 

^  ^  whatisinter- 

eflfectus"  (y).  dieted. 

In  Jones  v.  Wyse  {z),  the  estate  of  the  intended  wife  was  jones ».  wyse. 
vested  upon  trust  to  pay  the  rents  and  profits  to  the 
intended  husband  until  he  should  become  bankrupt,  or 
insolvent,  or  until  he  should  sell,  alien,  charge,  or  incumber 
the  income,  by  way  of  anticipation ;  or  should  attempt^  or 
agree f  so  to  do ;  and  upon  the  occurrence  of  any  one  of 
these  several  contingencies,  upon  trust  for  children ;  and 
in  default  of  issue,  there  was  a  gift  over.  No  issue  sprung 
from  the  marriage ;  and  the  wife  died.  In  this  situation 
the  husband,  who  had  got  into  difficulties,  made  sundry 
endeavours  to  raise  money  on  the  settled  property,  but 
abortively.  The  question  was,  whether  he  had  thereby 
given  effect  to  the  forfeiture.     Lord  Langdale  determined 


{x)  ^  As  to  what  words  denote  an 
intention  that  the  interest  of  a  man 
shall  cease,  or  be  divested  on  bank- 
ruptcy or  insolvency,  see  DommeU 
V.  Bedford^  3  Ves.  149  ;  6  D.  &  E. 
684  ;  Doe  v.  CarUr^  8  D.  &  E.  257  ; 
WUidiaxm  v.  TFtfitiraMm,  Coop.  259 ; 
S.  C.  3  Swanst.  515  ;  Kmgy.IUibm- 
ton,  Wightm.  386  ;  She  v.  BdUy  13 
Yes.  404  ;  Cooper  v.  WyaU,  5  Mod. 
482  ;  Yamold  v.  Moorleonge^  1  Russ. 


&  M.  364  ;  Lear  v.  Legget,  2  Sim. 
479  ;  S.  C.  1  Russ.  &  M.  690.  See 
2  Jarm.  Pow.  Dev.  275."  9  Jarman's 
Byihewood,  86,  n. 

(if)  Sir  A.  MUdmay'8  ccue,  6  Co. 
42,  B.  See  also  Pierce  y.  Win,  1  Vent. 
321  ;  Foy  v.  Ifynde,  Cro.  Jac.  696  ; 
and  the  argument  in  Stephens  ▼. 
JameSf  4  Sim.  504. 

(z)  2  Keen,  285. 
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Operation  of 
27Elis.c.  4, 8.  5. 


ANTS-NUPTIAL   ill  thc  negative ;  holding  that  there  was  nothing  to  pre- 

DBBllfi        POW* 

BBS  OF  REVO-   clude  the  husband  fix>m  taking  legal  advice  to  ascertain 
^^''^^'       what  his  powers  were;  and  that  he  might  do  acts  indi- 
cative of  his  wishes  on  the  subject^  without  exposing  himself 
to  the  penalties  of  the  settlement. 

The  27  Eliz.  c.  4^  contains  a  provision  which  must  be 
attended  to  where  land  is  proposed  to  be  put  in  settlement. 
Thus^  under  that  statute^  conveyances  of  land^  containing 
powers  of  revocation  or  alteration^  are  void^  as  against 
subsequent  purchasers  for  valuable  consideration.  And  it 
was  holden  in  St.  Savtour^a  case  (a)^  that  even  the  consi- 
deration of  marriage  in  an  ante-nuptial  settlement  would 
not  protect  the  deed.  The  statute^  however,  does  not 
extend  to  cases  of  personal  estate  [b). 


(a)  Lane,  21,  22.  The  words 
of  the  resolution  are,  that  "  though 
the  consideration  of  marriage  be 
a  good  consideration,  yet  if  a 
power  of  revocation  be  annexed 
to    the    deed,   it  is  void   as   unto 


(5)  As  to  who  are  entitied  to  claim 
the  benefit  of  this  statute,  see  Sir 
Edward  Sugden  on  Powers,  6th 
edit.,  vol*  2,  p.  241.  See  also  1  Rop. 
301.  As  to  the  operation  of  27  Eliz. 
c.  4,  with  respect  to  post-nuptial 
settiements,  see  infra,  p.  280. 
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Where  the  settlement  is  post-nuptial^  all  those  weighty  in  postnuptial 

T  .  .  1  •  1  •         !•  1       •     J         settlements,  the 

and  important  considerations  which  spring  from  the  mde-  marriage  consi- 

^  ^  T  deration  wanting. 

pendent  position  of  the  parties  hefore  matrimony^  and  from 
their  altered  state  after  it,  are  wanting.  The  husband 
and  wife,  it  is  said,  cannot  contract  with  each  other  {a) ;  for 
the  wife  has  no  capacity,  except  as  her  husband^s  agent ; 
and  as  her  husband's  agent  she  cannot  make  a  contract 
with  himself  (i).  It  follows,  therefore,  that  in  such  a  case 
there  can  be  no  interchange  of  consideration. 


(a)  «  What  I  go  upon  is  this,  that 
here  was  no  contract  on  the  part  of 
the  wife.  She  was  incapable  of  con- 
tracting, being  under  coverture." 
Per  Lord  Hardwicke  in  La/nnoy  v. 
Dttke  ofAthoU,  2  Atk.  448,  449. 


(&)  Another  reason  why  the  hus- 
band and  wife  cannot  contract  with 
each  other,  is  referred  to  the  maxim 
which  says,  that  they  are  bnt  one  per- 
son in  law.  The  more,  however, 
that  ancient  maxim  is   considered. 
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Rights  of  credi- 
tors under 
13  Elix.  c.  6. 


When  husband 
indebted  at  time 
of  executing  deed. 


Settlement  bad 
against  creditors 
may  be  good  in 
other  respects. 


But  though^  for  want  of  consideration^  post-nuptial 
settlements  are  deemed  voluntary,  yet — ^when  made  with- 
out fraud,  they  will  be  valid  and  binding. 

This  leads  us  to  consider  some  of  the  decisions  pro- 
nounced on  the  13  Eliz.  c.  5,  which  declares  that  deeds  hav- 
ing for  their  object  to  defeat  the  just  claims  of  creditors^ 
shall  be  void.  But  if  unobjectionable  in  other  respects^ 
a  voluntary  settlement,  as  observed  by  Sir  William  Grant  in 
Curtis  V.  Price  (c),  "  is  void  only  as  against  creditors,  and  to 
the  extent  to  which  it  may  be  necessary  to  deal  with  the 
estate  for  their  satisfaction.  To  every  other  purpose,  it  is 
good.     Satisfy  the  creditors  and  the  settlement  stands/' 

And  even  as  against  creditors,  a  voluntary  settlement  is 
valid  when  made  by  a  husband  not  indebted  at  the  time, 
in  favour  of  his  wife  and  his  children  (d). 

But  when  the  husband  is  indebted  at  the  time  of  maiking 
the  settlement,  and  his  debts  are  so  considerable  in  amount 
as  to  render  him  insolvent,  the  settlement  will  be  void 
under  the  13  Eliz.  c.  5  {e).     That  is  to  say,  it  will  be  set 


it  wiU,  I  think,  appear  the  more  diffi- 
cult to  sustain.  The  wife's  separate 
existence  seems  now  universally  re- 
cognised. It  is  indeed  implied  in 
the  very  notion  of  coverture;  the 
corner-stone  of  our  marriage  law. 
That  the  inconsistency  of  the  two 
principles,  coverture  and  unity, 
should  have  escaped  the  clear  mind 
of  Blackstone,  we  can  scarcely  ima- 
gine. Yet  he  lays  them  both  down 
together  with  the  same  character- 
istic equable  complacency.  And  it 
must  be  owned  there  are  cases 
in  which  the  doctrine  of  unity  must 
still  be  kept  in  view.  See  supra, 
p.  18. 

(c)  12  Yes.  89.   103.    Exp.  BeU, 
1  Glyn.  &  J.  282. 

(d)  Battenhee   v.    Foiringdon,  1 
Swanst.  106.  "  If,"  says  Lord  Hard- 


wicke, "  there  be  a  voluntary  convey- 
ance of  real  estate,  or  chattel 
interest,  by  one  not  indebted  at  the 
time,  although  he  afterwards  becomes 
indebted — if  that  conveyance  was  for 
a  child,  and  no  particular  evidence, 
or  badge  of  fraud,  to  deceive  or 
defraud  subsequent  creditors,  that 
will  be  good  ;  but  if  any  mark  of 
fraud,  collusion,  or  intent  to  deceive 
subsequent  creditors  appears,  that 
will  make  it  void  ; — otherwise  not : 
it  will  stand,  though  afterwards  he 
becomes  indebted.** — TowTuhend  v. 
Windhanif  2  Yes.  Sen.  1 1. 

(e)  Lush  V.  WiUcinson,  5  Yes.  387. 
But  in  Tovmaend  v.  WesUicott,  2  Beav. 
340,  Lord  Langdale  held  it  not  ne- 
cessary to  prove  that  the  settlor  was 
actually  insolvent  at  the  time  of  exe- 
cuting the  deed.    In  that  case  the 
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aside  at  the  suit  of  creditors  entitled  to  impeach  it.  As  to 
what  creditors  are  entitled  to  this  challenge^  Sir  William 
Grant,  in  Kidney  v.  CotMsmaker  (e),  said : — ^^Althongh  there 
has  been  much  controversy,  and  a  variety  of  decision  upon 
the  question  whether  such  a  deed  be  fraudulent  as  to  any 
creditors  except  such  as  were  creditors  at  the  time,  I  am 
disposed  to  follow  the  latest  decision,  that  of  Montague  v. 
Lord  Sandtvich  (/),  which  is  that  the  settlement  is  fraudu- 
lent only  as  against  such  creditors  as  were  creditors  at  the 
time" 

But  a  voluntary  settlement  may  be  set  aside  under  the  Howfarsubse- 

"^  *'  ^  quent  crediton 

statute,  upon  evidence  of  fraudulent  intent,  although  niay  impeach. 
there  were  no  debts  at  the  time  of  its  execution.  Now  it 
is  clear  that  upon  whatever  ground  the  deed  is  invali- 
dated, the  property  embraced  by  it  is  thrown  open  to  the 
creditors  at  large,  subsequent  as  well  as  prior  (g).  There- 
fore one  does  not  see  why  subsequent  creditors  should 
not  be  allowed  to  impeach  the  deed.  The  question  seems 
always  to  be  one  of  fraud,  or  not  fraud.  Insolvency 
at  the  time  of  executing  the  deed  is  evidence  of  fraud ; 
but  it  is  not  the  only  evidence.  Suppose  the  debts 
paid  off  by  borrowing  from  a  new  set  of  creditors.  In 
such  a  case  the  fraud  would  only  be  somewhat  more 
conspicuous  (A). 

The  onus  probandi,  however,  will  be  thrown  on  those  omuprobandi 

on  those  who 

who  impeach  the  settlement ;  for  fraud  is  not  to  be  pre-  challenge. 
sumed.    And  where  there  is  any  doubt  as  to  the  fairness  of 


settlor's  debts  were  indeed  large  at 
the  time  of  execating,  but  it  was 
three  years  after  the  date  of  the  deed 
before  he  became  insolvent. 

(c)  12  Ves.  136. 

(/)  Id.  148. 

(g)  Walker  v.  Bwrrowa,  1  Atk. 
93 ;  Tayltyr  y.  /one«,  2  Atk.  600  ; 
Ru^iardaon  v.  SmaUiffOod,  Jacob,  552. 


(h)  In  RU^rdson  y.  SmaHwood, 
Jacob,  556, Sir  Thomas  Plmner  said: 
^  Suppose  a  person  indebted  to  exe- 
cute a  conveyance,  which,  against 
such  creditors  as  were  creditors  at 
the  time,  would  be  void :  then,  if 
they  are  paid,  and  a  new  set  of  cre- 
ditors stand  in  their  places,  does  that 
make  any  difference  !'* 
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Where  poBseaaion 
is  fraudulent. 


StUeman  v.  Ash- 
down. 


^'  accompanies  and  follows  the  deed/^  in  cases  where  the 
possession  affords  no  test  of  ownership.  Thus  we  are 
told  by  Mr.  Boper  (y)  that  ^^if  the  settlement  of  the 
husband^s  personal  estate  were  conditional^  i.  e.  to  take 
effect  upon  his  being  paid  a  sum  of  money;  and  that 
payment  or  condition  were  not  merely  colourable,  his 
continuance  in  the  mean  time  in  possession  of  the  settled 
property  would  not  avoid  the  settlement,  because  by  the 
terms  of  the  deed  he  is  not  to  part  with  the  possession 
until  the  condition  be  performed,  and  according  to  the 
above  rule  possession  follows  the  deed'^  {z). 

But  if  it  appear  that  there  is  a  fraudulent  contrivance 
to  secure  the  possession  to  the  settlor,  the  deed  will  be 
void  against  creditors  (a). 

In StUemany.  Ashdown  {b)  certain  lands  were  purchased 
in  the  joint  names  of  a  father  and  his  two  sons.  The 
father  paid  the  purchase-money,  and  was  in  possession  till 
his  death,  when  the  possession  was  continued  by  the  sons, 
who  in  a  question  with  a  judgment  creditor  of  the  father, 
contended  that  the  purchase  had  been  made  for  their 
advancement.  But  Lord  Hardwicke  observed  that  ad- 
vancements were  generally  in  the  names  of  the  children 
only,  and  in  such  cases  the  possession  of  the  father  was 
considered  as  that  of  their  guardians  during  infancy: 


(ji)  Husband  &  Wife,  voL  l,p.319. 

(2)  Griffin  v.  Stanhope,  Cro.  Jac. 
454,  2  Bulst.  218.  Thus  there  may 
be  an  assignment  of  furniture  to 
trustees  upon  trust,  to  be  left  in  a 
certain  house.  In  such  a  case  there 
is  no  change  of  possession  ;  but  yet 
the  possession  is  said  to  accompany 
and  follow  the  deed^that  is  to  say, 
to  be  consistent  with  the  deed.  And 
although  the  13  Eliz.  c.  5,  declares, 
^  that  no  act  whatever  done  to  de- 
ceive a  creditor  or  creditors,  shaU  be 
of  any  effect  against  such  creditor 


or  creditors/*  yet  Lord  Mansfield,  in 
Cadogan  y,Kewnett,  Cowp.  432,  says, 
<<Such  a  construction  shall  not  be 
made  in  support  of  creditors,  as  will 
make  third  parties  suffer  ;  for  it  may 
be  a  part  of  the  trust  that  the  goods 
shall  continue  in  the  house,  and  for 
a  very  obvious  reason,  because  the 
furniture  of  one  house  will  not  suit 
another." 

(a)  Lavender  v.  BlackstonCf  2  Lev. 
146. 

(&)  2  Atk.  478. 
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but  here  the  father  and  sons  were  joint  tenants.  The 
father  might  have  become  entitled  to  the  whole  by  sur- 
vivorship ;  and  as  he  had  been  in  possession,  and  appeared  

the  visible  owner,  the  creditor  was  decreed  to  be  let  in. 

All  such  cases,  however,  are  liable  to  be  affected  by 
circumstances.       Thus   in  Houghton  v.    Tate   (c).   Lord  Honghtonu.Tate. 
Chief  Baron  Alexander  dismissed  a  biQ  filed  by  creditors 
to  set  aside  a  post-nuptial  deed  of  settlement  as  fraudulent. 


(c)  3  You.  &  Jer.  486.  The  mar- 
^nal  note  of  the  case  is  as  follows  : — 
^  A.  haying  purchased  a  freehold 
estate,  and  paid  part  of  the  purchase- 
money,  died  intestate,  leaving  two 
daughters  his  coheiresses,  and  next 
of  kin.  After  his  decease,  on  pay- 
ment of  the  remainder  of  the  pur- 
chase money  by  the  two  daughters, 
and  their  husbands,  the  estate  was 
conyeyed  to  the  two  daughters  as 
tenants  in  common.  By  an  agree- 
ment between  the  two  daughters  and 
their  husbands,  the  freehold  estate, 
and  certain  personal  property,  were 
agreed  to  be  taken  by  B.,  the  hus- 
band of  one  of  the  daughters,  (by 
whom  the  remainder  of  the  purchase- 
money  for  the  estate  was  recited  to 
haye  been  paid)  as  his  share  of  the 
property  ;  and  a  fine  was  covenanted 
to  be  levied  to  the  use  of  B.  in  fee. 
The  fine  was  neglected  to  be  levied  ; 
butB.  remained  in  possession  till  his 
death,  acting  as  absolute  owner  of 
the  estate.  Shortly  before  his  death, 
and  seventeen  years  after  the  cove- 
nant to  levy  the  fine,  a  deed  was 
executed  and  fine  levied,  by  which 
the  estate  was  settled  to  the  use  of 
B.  and  his  wife,  for  their  lives  suc- 
cessively,  with  remainder  to  their 
children.  A  bill  by  the  creditors  of 
B.  to  set  aside  this  settlement  as 
voluntary  and  fraudulent,  within  the 
statute  of  13  Eliz.  c.  5,  was    dis- 


missed." In  so  deciding,  Lord  Chief 
Baron  held,  that  the  true  owners 
who  had  the  fee  of  the  estate  were 
the  married  women,  and  that  the 
settlement  was  tkevr  settlement.  That 
the  first  agreement,  never  having 
been  foUowed  by  a  fine,  was  inopera- 
tive ;  and  that  the  settlement  was 
not  a  voluntary  settlement,  or  a  set- 
tlement by  which  the  estate  moved 
from  B.  the  debtor,  but  from  the 
two  married  women  ;  who,  till  the 
levying  of  the  fine,  stood  upon  their 
title  under  the  original  conveyance 
from  the  vendor,  of  which  title  they 
could  not  (being  under  coverture) 
without  a  fine  divest  themselves. 
One  of  the  points  urged  for  the  de- 
fendants was,  that  the  statutes  of 
the  13th  and  27th  Elizabeth,  did  not 
affSect  land  conveyed  by  the  vendor, 
not  to  the  debtor  himself,  but  to  his 
family*  Upon  the  point  the  Lord 
Chief  Baron  abstained  from  giving 
an  opinion.  As  to  the  point  of  visible 
ownership,  he  held  that,  although  B. 
remained  in  possession  to  the  end  of 
his  life,  he  was  entitled  to  thia  potaea- 
sum  with  or  toithout  the  fine,  under 
his  marital  right,  and  by  virtue  of 
the  agreement  with  the  other  hus- 
band, who  lived  as  long  as  himself. 
But  the  creditors  could  not  charge 
the  land  as  being  the  property  of 
their  debtor  ;  for  such  it  was  not 
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Operation  of 

27  Eliz.  c.  4,  8.  6. 


Husband's  post- 
nuptial settle- 
ment cannot  bar 
wife's  claim  by 
sunrivorshlp  ;— 


upon  the  13  Eliz.  c.  b,  where  the  husband  had  appeared 
till  his  death  as  visible  owner  of  the  estate,  but  the  fee 
stood  undivested  in  his  wife  and  her  sister,  who  was  also 
a  married  woman.  The  facts  were  special ;  but  his  lord- 
ship held  that  the  settlement,  which  was  followed  by  a 
fine,  was  not  to  be  regarded  as  the  husband's  settlement, 
but  as  a  settlement  made  in  fact  by  the  two  married 
women;  and  therefore  not  liable  to  impeachment  at  the 
suit  of  his  creditors. 

It  is  held,  upon  the  27  Eliz.  c.  4,  before  adverted  to  (rf), 
that  a  post-nuptial  voluntary  settlement  is  void  as  against 
purchasers  for  valuable  consideration,  even  where  they  have 
had  notice  {e). 

The  husband's  post-nuptial  settlement  cannot  bar  the 
legal  claim  of  his  wife  by  survivorship.  Thus  in  Lannoy 
V.  Duke  of  Atholl  (/),  the  husband,  in  consideration  of  an 
accession  to  his  wife's  fortune,  made  a  post-nuptial 
settlement.  The  wife  survived  her  husband,  and  the 
question  was,  whether  she  or  his  representatives  had  the 
best  right  to  the  accessional  fortune  which  the  husband 
had    allowed    to   remain  as   a  chose   in  action.      Lord 


(d)  See  as  to  the  operation  of  this 
act,  with  respect  to  ante-nuptial 
settlements,  supra,  p.  272. 

(e)  BucUe  y.  MiicheU,  18  Yes. 
100,  where  Sir  William  Grant  said, 
«<It  must,  I  conceive,  be  assumed 
that  the  statute  of  the  27th  of  Elizar 
both  has  now  receiyed  this  construc- 
tion,— ^that  a  voluntary  settlement, 
however  free  from  actual  fraud,  is, 
by  the  operation  of  that  statute 
deemed  fraudulent  and  void  against 
a  subsequent  purchaser  for  a  valuable 
consideration,  even  where  the  pur- 
chase has  been  made  with  notice  of 
the  prior  voluntary  settlement.  1 
have    great    difficulty  to   persuade 


myself  that  the  words  of  the  statute 
warranted,  or  that  the  purpose  of  it 
required,  such  a  construction.  But 
it  is  essential  to  the  security  of 
property  that  the  rule  should  be 
adhered  to  when  settled.'* 

SeePulverioft  v.Pvlve/ioft,  18  Ves. 
84,  to  the  same  effect,  though  the 
.  settlement  was  a  £Eur  provision  for  a 
wife  and  children.  See  also  OUey  v. 
Mcmning,  9  East,  59,  where  all  the 
older  cases  are  elaborately  reviewed 
by  Lord  Ellenborough,  who  holds 
himself,  with  the  rest  of  [the  Court, 
reluctantly  compelled  to  yield  to  their 
authority. 

(/)  2  Atk.  448. 


MARRIAGE    SETTLEMENTS. 


281 


Chancellor    Hardwicke    decided   against   the  represent-    post-nuptial 
atives;  observing  that  there  had  been   no  contract   on  inothbwifb's 
the  part  of  the  wife,  "  who  was  herself  incapable  of  con-       '^^"^' 
tracting,  and  had  neither  father  nor  guardian  to  contract 
for  her''  (p). 

Upon  the  same  principle  it  seems  to  follow  that  a  post- 
nuptial settlement  by  the  husband  cannot  bar  the  wife's 
equity  to  a  settlement. 

Where  equitable  property  comes  to  the  wife  during  the   nor  h«r  equity  to 

.  a  aettlement. 

coverture,  and  where  the  husband  has  not  acquired  right 

to  it  as  a  purchaser  {h),  she  is  entitled  to  have  a  settlement  Deed  of  settie- 

,«.,  -..Till  '^i*  •  ment  securing  the 

out  oi  it  agamst  the  husband  or  against  his  assignees,  wife's  equity 
if  he  be  bankrupt  or  insolvent.  The  deed  to  be  prepared  i^^^}?! 
for  the  purpose  of  securing  her  equitable  rights  does  not 
require  judicial  approbation  to  make  it  valid;  for  if  the 
nature  of  the  case  be  such  that  a  Court  of  Equity  would 
decree  a  settlement,  and  if  the  settlement  made  by 
private  arrangement  be  such  as  a  Court  of  Equity  would 
sanction,  the  deed  will  be  as  good  and  as  unimpeachable 
by  third  parties,  as  if  actually  executed  under  the  orders 
of  the  Court.  It  is  sometimes  thought  expedient,  even 
where  the  parties  are  agreed,  to  file  a  bill  for  the  purpose 
of  having  an  instrument  drawn  up  in  the  Master's  office, 
under  the  impression  that  the  Court  "will  support  its 
own  acts  "  (i).  But  in  most  cases  this  is  an  unnecessary 
expense. 


insolvent  ;- 


(g)  ^'It  does  not  appear,"  says 
Mr.  Jacob,  (1  Rop.  305,)  "  that  the 
sanction  of  the  wif  e*s  father,  guardian, 
or  trustee,  couid  giye  any  additional 
effect  to  the  settlement  as  against 
her  in  the  event  of  her  surviving. 
See  Stamper  v.  Barker,  5  Madd.  157. 
The  same  remark  applies  as  to  con- 
tracts by  infants,  with  the  concur- 
rence of  guardians.  See  supra, 
p.  248. 


(h)  See  supra,  p.  266. 

(z)  This  maxim  (if  it  be  a  maxim) 
is  quoted  by  Mr.  Roper  (vol  1 ,  p.  32 1 ) 
as  an  argument  for  going  to  Chancery 
in  such  cases.  But  the  Court  does 
not  universelly  **  support  its  own 
acts."  Thus  the  Court  does  not  gua- 
rantee the  title  to  land  sold  under  its 
orders.  Calvert  v.  Godfrey,  6  Beav. 
97.  In  Wood  v.  White,  4  My.  &  Cr. 
460,  where  a  suit  had  been  instituted 
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POST-NUPTIAL        Instead^  therefore^  of  calling  upon  the  Court  to  prepare 
iNoraBwipS  a  deed  of  settlement,  giving  the  wife  the  benefit  of  her 

BiiUITT. 


does  not  require 
ttie  sanetioii  of 
the  Court. 


equity,  the  thing  may  be  done  as  well  and  as  effectually 
by  private  arrangement ;  the  parties  consenting  to  have 
the  instrument  framed  upon  the  principles  which  the 
Court,  on  a  bill  filed,  would  approve  of.  What  those 
principles  are,  and  what  rules  have  been  established  for 
their  observance  and  enforcement,  I  have  before  endea- 
voured to  set  forth  {k). 

Thus,  suppose  a  wife  becomes  entitled  to  a  trust  Amd — 
or  suppose  a  legacy  is  left  to  her — and  that  her  husband 
is  involved  in  debt.  In  such  a  case  it  wiU  be  desirable  to 
have  the  money,  (or  so  much  of  it  as,  according  to  the 
practice  of  the  Court,  it  is  usual  to  allow  for  the  purpose,) 
settled  upon  the  wife  and  the  children.  I£  the  husband 
will  do  this  voluntarily,  and  if  the  trustees  of  the  fund 
will  assent  to  the  arrangement,  there  seems  no  reason 
why  the  deed  should  not  be  as  effectual  aivd  as  good 
against  creditors,  as  if  a  bill  were  filed  and  the  instrument 
prepared  and  executed  under  the  authority  of  the  Court. 

There  are,  however,  many  considerations  to  be  attended 
to  in  framing  a  deed  of  this  nature;  and  when  the 
expense  of  a  suit  can  be  afforded,  it  may  be  better  for 
the  wife,  by  her  next  friend,  to  file  a  bill  against  her 
husband  and  against  the  trustees  of  the  frind,  praying  a 
settlement. 


under  the  impression  that  any  defect 
in  the  title  to  an  estate  might  be 
cured  by  a  decree.  Lord  Cottenham 
observed,  "  that  this  was  a  misappre- 
hension.*' And  we  have  already  seen 
that  the  infirmity  of  an  infant's  con- 
tract is  not  cured  by  the  sanction  of 
the  Court ;  supra,  p.  248.  Many  other 


instances  to  the  same  efiect  might  be 
cited.  The  maxim  in  question  is  not 
to  be  found  in  the  cases  relied  upon 
by  Mr.  Roper,  nor  have  I  seen  it 
anywhere  besides. 

(k)  See  «  Wife's  Equity  to  Settle- 
ment,*' supra,  from  p.  68  to  p.  98. 
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At  common  law  the  disabilities  of  coverture  entirely  separate  use 

_     _     _      _  *  it      n  iinlmowii  at 

precluded  tne  wife  from  the  enjoyment  of  property ;  for  common  law. 
whatever  belonged  to  her  while  single,  or  came  to  her 
while  covert,   passed  absolutely  to  the  husband,  or  fell 
under  his  dominion  (a).     In  vulgar  phrase,  what  was  hers 


(a)  In  the  service  of  the  Church 
of  England  for  the  celebration  of 
mairiage,  the  man  is  made  to  say  to 


the  woman,  "  With  all  my  worldly 
goods  I  thee  endow ;"  whereas  he,  in 
fact,  gives  her  nothing,  but  takes 

X 
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USE. 


Inability  of  the 
wife  to  enjoy  or 
dispose  of  pro- 
perty at  law. 


THE  SEPARATE  became  his^  and  what  was  his  remained  his  own.  She 
could  possess  nothing  to  her  separate  use;  she  could 
alienate  nothing  in  her  life  time;  she  could  bequeath 
nothing  at  her  death  (J).  Such  were,  and  such  are  still, 
the  rigid  maxims  of  the  EngUsh  marriage  law. 

These  maxims,  with  certain  arbitrary  consequences 
which  attended  them,  might  perhaps  have  been  adapted  to 
the  habits  of  former  times.  But  when  the  nation  became 
civilised,  other  rules  were  demanded ;  and  Equity,  whose 
function  it  is  to  make  the  law  work  justice  by  accommo- 
dating its  operation  to  the  altered  circumstances  of  society, 
attained  that  end,  in  the  case  of  married  women,  chiefly  by 

Establishment  of  the  iutroductiou  of  the  doctrine  of  separate  use ;  a  doctrine 

the  separate  use  -^ 

EqS^^'        of  the  deepest  importance,  established  by  the  Court  of 

Chancery,  under  the  wise  administration  of  a  succession  of 
great  men,  without  any  help  from  the  legislature.  Hence 
it  is  that  in  Equity  a  married  woman  is  now  enabled  to 
enjoy  property  independently  of  her  husband.  And  the 
effect  is,  to  protect  her  from  the  consequences  of  his  impro- 
vidence, misfortunes,  or  misconduct,  under  a  law  which 
gives  him  a  power,  almost  unlimited,  over  her  person  and 
her  estate.  This,  therefore,  is  the  purpose  for  which  the 
separate  use  has  been  devised ;  and,  whatever  may  have 


A  married  woman 
cannot  make  a 
will. 


everything  from  her.  Perhaps  the 
words  in  question  (which  certainly 
do  not  correspond  with  our  law)  were 
adopted  from  the  Roman  Catholic 
ritual.  As  before  observed  (supra, 
p.  18),  the  Conmmnio  bonorum  is 
unknown  to  the  marriage  law  of 
England. 

(h)  A  married  woman  cannot  make 
a  will.  But  her  husband  may  waive 
the  interest  which  the  law  gives  him 
in  her  personal  property,  to  the  effect 
of  enabling  her  to  bequeath  it.  This 
waiver,  hqwever,    he    may  revoke 


even  after  her  death  before  probate. 
And  if  he  die  before  his  wife  the  will 
is  void,  BO  far  as  it  derives  validity 
from  his  consent.  For  it  may  be 
valid  in  other  respects  ;  as  if  it  be 
in  execution  of  a  power,  or  if  it  pass 
the  right  of  representation  to  a  third 
person  to  whom  she  was  executrix. 
See  Williams  on  Executors,  where 
this  subject  of  wills  by  married  wo- 
men is  fully  treated  of  ;  and  see  also 
Roper  on  Husband  and  Wife,  vol.  1, 
p.  169,  et  seq. 
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been  thought  of  it  formerly,  the  profession  and  laity  seem    the  separate 

now  to  be  agreed  that  the  benefits  secured  by  it  greatly ' 

more  than  coimterbalance   the  evils  to  which,  in  some 
instances,  it  may  imdoubtedly  give  rise. 

I  shall  not  here  attempt  an  antiquarian  review  of  this 
remarkable  creation.  Obscure  and  doubtful  indications  of 
it  are  discernible  so  early  as  the  reign  of  Queen  Elizabeth. 
It  seems  to  have  been  plainly  recognised  by  Lord  Notting- 
ham, Lord  Somers,  and  Lord  Cowper.  In  Lord  Hard- 
wicke^s  time  it  was  perfectly  established;  but  it  was  not 
fortified  and  made  secure  till  Lord  Thurlow  sanctioned  the 
clause  against  anticipation ;  whereby  the  wife,  for  whose 
benefit  this  fabric  has  been  reared,  is  precluded  from 
destroying  it  (c). 

The  wife's  separate  property  may  be  acquired  by  contract  how itmay  be 
vrith  the  husband  before  marriage,  or  by  gift,  either  from 
him  or  from  any  stranger,  wholly  independent  of  such 
marriage  {d). 

In  respect  of  her  separate  property,  the  wife  (subject  to  wife  regarded  m 
certain  qualifications  and  restrictions,  adverted  to  here-  Equity  ;- 
after),  is  regarded  in  Equity  as  a  femme  sole.    She  has  not 
only  a  right  of  enjoyment,  but  a  power  of  disposition 
entirely  free  from  the  control  of  her  husband. 

The  separate  use  exists  only  in  the  married  state:  it  does  not  affect 

■^  "^  the  husband 

ceases  on  the  dissolution  of  the  marriage.  The  legal  rights  J^f^***®  ^®''®'" 
of  the  husband,  therefore,  are  not  encroached  npon  beyond 
the  coverture.  For  if  he  survive  his  wife,  his  position  with 
reference  to  her  property,  whether  real  or  personal,  will 
be  the  same  as  if  it  had  never  been  settled  to  her 
separate  use. 

But  then  it  must  be  remembered  that  a  wife  who  holds  but  wife  may  de- 
feat his  claim. 

(c)  SeePyhua  v./S^»ii«^,4  Bro.C.C.  (d)  Per  Lord  Langdale,  in  TuMet 

485,  and  remarks  of  Lord  LcmgdcUe,      y.Armatrongf  1  Beav.  21. 
in  TuUet  v.  Armstrong,  1  Beav.  22. 

x2 
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On  his  wife's 
death  he  is  abso 
Bolntely  entitled 
to  her  moveable 
chattels,  though 
settled  to  her 
separate  use. 


THE  SBPAKATE   propcrtj  to  hcp  separate  use,  has  a  power  of  disposition 

over  it  which  will  enable  her  to   defeat  the  surviving 

husband^s  claim.  So  that  the  question  at  her  death  will 
be,  whether  she  has,  or  has  not,  exercised  that  power. 

To  begin,  then,  with  the  simplest  case, — that  of  her 
chattels  moveable  in  possession.  Suppose  them  settled  to 
her  separate  use.  At  her  death,  they  will  belong  to  the 
husband  absolutely;  and  this,  not  only  at  law,  but,  in 
equity,  unless  the  wife  have  otherwise  disposed  of  them. 

Thus  in  Mohny  v.  Kennedy  {e),  where  the  husband  and 
wife  had  separated,  and  where  the  wife  at  the  time  of  her 
death  was  possessed  of  cash  and  bank  notes,  settled  to  her 
separate  use, — -it  was  held  by  Sir  Lancelot  Shadwell, 
that,  as  she  had  made  no  disposition  of  the  cash  and  bank 
notes,  the  husband  was  entitled  to  them  jure  mariti ;  his 
Honour  declaring  that  "  the  quality  of  separate  property 
ceased  at  the  wife's  death/' 

In  Johnstone  v.  LumA  (/),  the  wife's  fortune  was,  by  a 
marriage  settlement,  vested  in  trustees  upon  trust  as  follows; 
namely,  during  her  life  to  be  applied  to  her  separate  use ; 
after  her  death,  to  pay  her  husband  500/.  a  year  for  Kfe; 
and,  subject  to  these  directions,  that  all  the  trust  property, 
and  all  the  income  thereof  "  remaining  unapplied  "  at  the 
time  of  the  wife's  death,  should  be  regulated  by  the  provi- 
sions of  the  deed,  none  of  which  were  in  favour  of  the  hus- 
band. The  trustees  received  the  income ;  and,  with  the 
wife's  privity,  paid  it  into  a  bank  in  their  own  names.  She 
separated  from  her  husband ;  and  they  made  remittances 
to  her  as  she  required  money.  On  her  decease,  888/.  was 
found  in  her  repositories ;  and  a  balance  of  2049/.,  which 
had  arisen  from  the  settled  property,  stood  at  the  credit  of 
the  trustees  in  the  bank.  The  Vice-Chancellor  of  England 
held  that  the  888/.  belonged  to  the   surviving  husband 


(c)  10  Sim.  254. 


(/)  15  Sim.  308. 
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under  his  marital  right ;  but  that  the  2049/.  was  bound  the  separate 

by  the  trusts  of  the  deed^  being  the  result  of  the  income  ^ 

''remaining  unapplied''  at  the  time  of  the  wife's  death. 

With  respect  to  the  wife's  chattels  real,  I  apprehend  so  likewise  her 

.  '         rr  chatteUreal. 

that  the  circumstance  of  their  being  settled  to  the  wife's 
separate  use,  would  in  no  respect  prevent  them  &om 
vesting  absolutely  in  the  husband  at  her  death ;  but  I 
have  seen  no  decision  on  the  point. 

And  as  regards  the  wife's  separate  real  estate,  it  seems  Maybetemmt 
clear  that,  on  the  birth  of  issue  capable  of  inheriting  it,  her  separate  real 
the  husband,  if  otherwise  entitled,  will  be  tenant  by  the 
curtesy  (^). 

In  the  same  way,  if  any  of  the  wife's  choses  in  action  Her  separate 
stand  unrecovered   at  her  death,  the  husband  will   be  may  be  recovered 

by  him  as  his 

entitled  to  sue  for  them  as  her  administrator,  though  JJ^J^J**™^^- 
settled  during  the  coverture  to  her  separate  use.  Thus, 
in  Proudley  v.  Flelden  (A),  it  was  stipulated  by  marriage 
articles,  that  monies  in  the  funds,  the  property  of  the 
intended  wife,  should  be  for  her  sole  and  separate  use  to 
aU  intents  and  purposes,  as  if  she  were  sole  and  unmarried; 
but  upon  the  death  of  the  wife  without  issue,  and  without 
having  made  any  appointment  of  the  property,  it  was  held 
that  the  husband,  as  her  administrator,  was  entitled  to  it, 
and  not  her  next  of  kin,  who  claimed  as  if  she  had  never 
been  married ;  but  Sir  J.  Leach  said,  "  These  monies  were 
to  be  for  the  sole  and  separate  use  of  Mrs.  Leader,  as  if  she 
were  sole  and  unmarried.  This  expression  has  no  refer- 
ence to  the  devolution  of  the  property  after  her  death. 
There  is  not  a  word  to  vest  it  in  her  next  of  kin,  or  to 

(g)  Lu8kingt<m  v.  SeweU,   1   Sim.  of  his  curtesy.    I  am  of  opinion  it 

548;jBo6€re«v.2)iajM««,lAtk.606,and  will  not."     See  Bennett  v.  Davis,  2 

particulArly  609,  where  Lord  Hard-  P.  Wms.  316  ;  and  see  also,  Hearle 

wicke  says,  **  The  next  question  will  v.  Greenhanky  3  Atk.  716.     But  see 

be  whether  the  devise  to  the  wife  for  supra,  p.  189. 
her  separate  use  will  bai*  the  husband  (h)  2  Myl.  &  K.  57. 
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THE  8EPABATB 
USE. 


Wife  not  bound 
to  support  her 
husband  out  of 
her  separate  pro- 
perty. 


His  liabilities  for 
her  same  as  if 
she  had  no  sepa- 
rate property. 

She  is  not  bound 
to  maintain  her 
children  out  of 
separate  pro- 
perty. 


defeat  the  right  which  her  surviving  husband  is  entitled  to 
acquire  as  her  administrator/^ 

The  wife  of  a  bankrupt  having  separate  choses  in 
action,  died,  leaving  her  husband  surviving.  The  assignees 
claimed  the  separate  property  so  far  as  undisposed  of  by 
the  wife ;  and  their  claim  was  allowed  (i). 

In  Drury  v.  Scott  (A:),  the  intended  husband  agreed  by 
marriage  articles,  that  any  money  which  might  devolve  on 
the  intended  wife,  should  be  settled  on  herself  and  the 
children,  he  drawing  the  interest.  The  wife*s  father  after- 
wards bequeathed  to  her  a  legacy /or  her  separate  use,  which 
she  left  undisposed  of  at  her  death.  It  was  held  that  the 
surviving  husband  was  entitled  to  this  legacy ;  not,  how- 
ever, as  stated  in  the  report,  jure  mariti,  but  I  presume  in 
the  character  of  administrator  to  his  wife,  the  legacy  having 
been  clearly  her  chose  in  action  unreduced  into  possession. 

The  vidfe.is  not  bound  to  maintain  her  husband  out  of 
the  fortune  thus  withdrawn  from  his  control,  or  to  bring 
any  part  of  it  into  contribution  for  family  purposes ;  and 
this  is  one  of  the  objections  which  were  formerly  advanced 
against  the  separate  use,  that  it  had  a  tendency  to  create 
divided  interests  and  hostile  feelings  in  married  life  (/) .  But 
experience  has  shown  that  these  were  groundless  fears. 

The  husband,  moreover,  is  just  as  much  liable  for  her 
debts  as  if  she  had  no  separate  property  (m). 

We  have  seen  that  when  a  settlement  of  the  vrife's 
equity  is  decreed,  it  invariably  includes  in  its  beneficial 
operation  the  children  of  the  marriage  («) ;  yet  there  is  no 


(%)  Stead  V.  Clay,  1  Sim.  294.  In 
the  statement  of  this  case  it  is  said 
that  the  husband  upon  his  wife's 
death  became  entitled,  in  his  marital 
right,  to  a  trust  fund  (15007.  stock) 
which  had  belonged  to  his  wife  for 
her  separate  use.  Now,  when  his 
wife  died,  he  could  only  claim  it  as 


her  administrator,  and  not  by  virtue  of 
his  marital'right,  for  it  was  clearly  a 
chose  in  action. 

(]c)  4  You.  &  CoU,  Cha.  Rep.  264. 

(Q  Lamb  v.  MilneSf  5  Ves.  520. 

(m)  See  supra,  p.  39. 

(n)  See  supra,  p.  82. 
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obligation  upon  her  to  maintain^  educate^  or  provide  for    thb  sbpabate 

them,  out  of  her  separate  property ;  although  they  have   

nothing,  and  the  husband  be  destitute.  This  was  held  by 
the  House  of  Lords,  reversing  the  decree  of  the  Court 
below  in  Hodgen  v.  Hodgen  (o),  under  the  advice  of  Lord 
Chancellor  Cottenham. 

The  separate  use  affects  not  only  the  corpus  of  the  separate  nae 

'■  .  binds  the  produce 

property,  but  the  produce  of  it  coming  into  the  wife^s  JJ^^^^^J^^ 
hands.  If  this  were  not  so,  the  object  of  the  institution  ^'p^- 
would,  in  many  instances,  be  frustrated ;  for,  if  the  hus- 
band were  allowed  to  assert  his  legal  right  the  moment  his 
wife  received  from  her  trustees  the  interest  or  dividends  of 
her  separate  property,  who  does  not  perceive  that  she 
would  from  thenceforth  be  entirely  at  his  mercy?  I 
apprehend  (but  I  have  seen  this  nowhere  decided)  that  she 
may,  in  such  a  case,  pay  the  money  to  her  own  banker, 
and  that  her  husband  cannot  meddle  with  it.  Nay,  she 
may  even  retain  it  in  her  own  possession,  as  a  chattel 
moveable,  over  which  he  has  no  power.  But  these  ques- 
tions do  not  appear  to  have  practicaUy  arisen,  or  at  all 
events,  have  not  been  judicially  decided;  although  the 
case  of  MoUmy  Y.Kennedy  {p)  goes  far  to  warrant  the 
propositions  now  advanced.  For  there  Sir  Lancelot  Shad- 
well  observed,  that  an  annuity  which  had  been  settled  to 
the  separate  use  of  a  wife,  as  well  as  ^^  everything  that 
arose  from  i^,was  exempt  from  the  control  of  the  husband 
during  her  life.  And  as  the  cash  and  bank  notes  which 
were  found  in  her  possession  at  her  death  arose  from  that 
annuity,  they  were  part  of  her  separate  property,  and  she 
might  have  disposed  of  them,  either  by  deed  or  by  will.^' 

That  there  are  cases  at  law  of  a  contrary  tendency,  and  contrary  cases  at 
some   of  high   authority  is   true  (g).     But  this  inquiry 

(o)  4  Cl.  &  Fin.  323.  &  Gr.  389,  where  it  was  held  by  the 

{p)  10  Sim.  254.  Court  of  Common  Pleas,  that  although 

{q)  Seelhtgmcmy.ffophi/nSfiMtdi.      a  wife  may  be  entitled  to  separate 
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Equity  makea  the 
husband  a  trustee 
for  his  wife. 


The  nomination 
of  trustees  there- 
fore not  neces- 
sary. 


involves  topics  not  of  legale  but  of  equitable  jurisdic- 
tion (r.) 

Now  it  is  certain  that  where  property  given  to  the 
separate  use  of  the  wife  falls  under  the  power  of  the 
husband.  Equity  will  not  permit  him  to  destroy  her  rights. 
Thus,  suppose  the  trustee,  in  breach  of  his  duty,  and  with- 
out the  privity  of  the  wife,  to  pay  the  trust-money  to  the 
husband.  Equity  will  convert  the  husband  himself  into  a 
trustee  for  her  {s).  Or  suppose  no  trustee  to  be  appointed, 
and  that  the  legal  ownership  vests  consequently  in  the 
husband,  under  his  marital  right ; — ^here  again  Equity  will 
treat  him  as  a  trustee  for  his  wife — as  happened  in  Bennett 
V.  Davis  {t),  where  a  father  having  made  a  devise  of  land 
in  fee  to  his  daughter,  a  married  woman,  for  her  separate 
use,  without  appointing  any  trustees.  Sir  Joseph  Jekyll 
determined,  that  the  husband,  who  would  otherwise  have 
been  entitled  to  take  the  profits  in  his  own  right  during 
the  coverture,  should  be  '^  debarred,  and  made  a  trustee 
for  his  wife/' 

In  Newlands  v.  Painter  {u),  a  testator  bequeathed  property 
to  the  separate  use  of  his  daughter,  whom  he  appointed 
his  sole  executrix.     She  afterwards  married  without  any 


property,  the  dividends  arising  there- 
from vest  in  the  husband.  See  also 
Came  v.  Brice,  7  Mee.  &  W.  183, 
where  the  Court  of  Exchequer  held 
that  wearing  apparel,  bought  for 
herself  by  a  wife  out  of  money  settled 
to  her  separate  use  before  marriage, 
and  paid  to  her  by  her  trustees,  was 
liable  to  be  taken  in  execution  for 
her  husband's  debts.  The  argument 
was,  that  ^'inasmuch  as  the  money 
with  which  the  clothes  were  bought 
vested  in  the  husband  immediately 
on  its  being  handed  over  by  the 
trustees  to  the  wife, — h.  fortiori,  the 
produce  of  that  money  by  a  sub- 


sequent contract  made  by  the  wife 
belonged  in  law  to  the  husband." 
In  a  Court  of  Equity  the  argument, 
I  apprehend,  would  be  just  the  other 
way. 

{r)  See  ChurckiU  v.  DihUn,  9  Sim. 
457,  a,  where  Lord  Hardwicke 
says,  ^'  When  a  femme  couverte  has 
a  separate  fortune,  she  may  dispose 
of  the  produce  of  it" 

(«)  Rich  V.  CockUy  9  Ves.  375. 
See  also,  Izod  v.  Lamhy  1  Cr.  & 
J.  35. 

(0  2P.Wms.  316. 

(tt)  10  Sim.  377. 
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settlement  of  the  property  in  question.      Sir  Lancelot    thesepabatb 

USE 

Shadwel]  held  that  her  husband  was  trustee  of  it,  and  ' 

consequently,  that  it  was  not  liable  to  execution  for  his 
debts.  In  such  a  case,  his  creditors  cannot  seize  the 
property,  for  although  given  to  the  wife,  without  the 
intervention  of  a  trustee,  the  legal  right  of  the  husband  is 
subject  to  a  trust  in  Equity  for  the  preservation  of  the 
separate  use,  and  he  takes  the  property  as  he  finds  it  (<r). 

It  is  therefore  not  actually  necessary,  though  surely 
desirable  in  every  case,  that  the  instrument  constituting  the 
separate  use  should  itself  make  an  appointment  of  trustees. 

The  provision  is  liable  to   fail   against  third  parties,  where  third 
wherever  the  husband  can  dispose  of  the  property  without  noticfof  the°° 
their  having  notice  of  the  trust  {y). 

Even  at  Common  Law  the  separate  use  may  be  protected.  How  &r  the 

Common  Law 

It  would  rather  appear,  however,  that  this  can  only  be  by  Courts  win  pro- 

rr        f  f  J  J     tect  the  separate 

the  interposition  of  a  trustee  holding  the  legal  estate.     In  '^• 
such  a  case,  the  Common  Law  Courts,  following  their  own 
maxims,  will   regard  the    trustee  as  owner  of  the   pro- 
perty, so  as  to  save  it  from  execution  for  the  husband's 
debts  (r). 


{x)  Newlands  v.  Painter,  4  Myl.  & 
Cr.  408, 

(y)  Parker  v.  Bi-oohe,  9  Ves.  583. 
In  this  case,  however,  a  purchaser 
was  fixed  with  notice. 

(z)  This  subject  was  considered 
on  the  Common  Law  side  of  the 
Exchequer  in  Izod  v.  Lamb,  1  Cr. 
&  J.  35,  where  Lord  Chief  Baron 
Alexander  thus  expressed  the  opinion 
of  the  Court : — "  The  question  is, 
whether,  without  the  intervention  of 
a  trustee  in  whom  a  legal  interest  is 
vested,  effects  can  be  protected  from 
an  execution  against  the  husband. 
It  is  said  to  be  decided  by  many 
cases,  that  though  the  property 
belongs  to  the  wife,  yet  that  where 


a  trustee  is  interposed  and  the  effects 
are  assigned  to  him  for  her  separate 
use,  they  are  clearly  protected  from 
an  execution  against  the  husband : 
they  then  proceed  to  state  that  when 
the  intention  of  the  parties  is  clearly 
signified,  the  husband  himself  may 
and  does  become  a  trustee  for  the 
separate  use  of  the  wife,  and  that, 
being  a  mere  trustee,  the  property 
of  his  cestui  que  trust  cannot  be 
taken  for  his  debt  This  is  said  to 
be  proved  by  many  analogous  cases. 
And  here,  the  husband  being  the 
trustee,  and  the  wife  the  cestui  que 
trust,  her  property,  it  is  said,  cannot 
be  taken  for  his  debt.  It  appears  to 
us  tiiat  some  part  of  this  argument  is 
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May  be  eatabliBh- 
ed  by  parole. 


Can  the  separate  use  be 
mony?  This  is  apoint  which^ 

quite  solid.    It  is  clear  that  where,  in 
consideration  of  a  marriage,  personal 
chattels  are  assigned  to  a  tmstee  for 
the  separate  use  of  the  wife,  they 
cannot  be  taken  in  execution  for  the 
debt  of  the  husband.     A  Court  of 
Law  will  consider  the  tmstee  as  the 
legal  owner  of  the  property,  and, 
under  the  protection  of  the  legal 
estate,  the  wife  will  have  the  benefit 
of   the  contract  comprised  in  the 
marriage  settlement     We  also  think 
the  husband  may,  in  some  circum- 
stances, be  a  trustee  for  his  wife. 
That  expression   is  used   and  has 
been  acted  upon  in  Courts  of  Equity ; 
but  it  is  not  true  in  the  sense  in 
which   it   has    been    used   in    this 
argument,  nor  do  we  know  that  any 
such  principle   has    been    acknow- 
ledged or  acted  upon  in  a  Court  of 
Law,  and  no  such  case  has  been  cited 
in  this  argument    It  appears  to  us, 
that  to  establish  such  a  principle 
and  to  apply  it  to  this  case,  would 
break  down  the  distinction  of  the 
Courts  of  Law  and  the  Courts  of 
Equity  upon  this  subject     It  is  not 
for  us  to  pronounce  what  decree  a 
Court  of  Equity  would  make  against 
a  husband  upon  a  covenant  such  as 
is  contained  in  this  marriage  settle- 
ment ;  but  it  appears  to  us,  that  if 
the  arguments  of  the  defendant  were 
accurate,  all  that  machinery,  and  all 
those  provisions,  so  carefully  intro- 
duced  into  settlements  to    protect 
the  property  of  a  married  woman 
for  her  separate  use,  are  unnecessary. 
We    further   think,  that  the    total 
absence  of  any  express  authority  in 
a  Court  of  Law  for  the  broad  pro- 
position contended  for  on  the  part  of 
the  defendant  is  almost  conclusive 


established  by  parole  testi- 
so  far  as  I  know^  has  not  been 

against  it   We  are  of  opinion,  there- 
fore, that  at  law,  these  goods  are 
the  goods  of  the  husband."    See  also 
Damion  y.  Atkimony  5  Term  Rep. 
434,  where    the   Court    of   King's 
Bench  held  that  persons  named  in  a 
will  as  trustees  for  the  party  from 
whom  the  wife  claimed,  were  to  be 
regarded  as  trustees  for  the   wife 
herself.  Lord  Chief  Justice  Kenyon 
observing :  *^  It  is  true  that  a  Court 
of  Equity  will  in  some  cases  consider 
the  husband  as  a  trustee  for  the 
wife,  where  her  interest  cannot  other- 
wise  be    so    effectually   protected. 
But  here  are  other  and  better  pro- 
tectors of  her  interest,  namely,  the 
trustees  under  the  will  in  whom  tibe 
legal  estate  is  vested,  and  who  may 
he  considered  as  trustees  for  her.    In 
this  case  the  interests  of  the  husband 
and  wife  are  directly  in  opposition 
to  each  other ;  and  if  we  were  to 
permit  the  husband  to  recover  this 
money,  which  was  intended  for  the 
separate  use  of  the  wife,  we  should 
destroy  that  separate  right.''      In 
Dean  v.  Brown,  2  Car.  &  Pay.  62,  a 
femme  sole  was  engaged  in  business  ; 
and,  before  her  marriage,  conveyed 
**  her  stock  in  trade,  furniture,  and 
other  articles  belonging  to  her  in  and 
about  the  said  business,"  to  a  trustee 
for  her  separate  use  ;  and  then  she 
married.     It  was  held  that  such  pro- 
perty was  not  liable  to  be  taken  in 
execution  for  the  debts  of  her  hus- 
band, though  some  of  the  articles 
had  been   disposed  of,  and  others 
purchased  for  her  use  in  their  stead. 
As  to  parish  settlements  under  the 
Poor  Laws,  where  the  wife  is  cestui 
que  trust  of  separate  property,  see 
2  Queen's  Bench  Reports,  p.  559. 
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settled  by  decision  (a).     If  the  Iiiisband,  before  marriage^    the  sepa&atb 
agree  that  his  wife  shall  hold  certain  property  to  her  ^^ 

separate  use^  such  agreement^  to  be  binding,  must  be  in 
writing,  and  signed  as  required  by  the  Statute  of  Frauds. 
But  if,  during  the  coverture,  a  stranger  should  think  fit  to 
dedicate  a  sum  of  money  to  the  separate  use  of  a  married 
woman,  no  reason  seems  to  suggest  itself  why  this  might 
not  effectually  be  done  by  parole.  The  Statute  of  Frauds, 
I  conceive,  would  not  apply  to  such  a  case. 

It  may  not  be  out  of  place  here  to  observe,  that  the  separate  use  in 

^  '^  ,  ;  Scotland. 

separate  use  exists  in  Scotland;  where  it  was  introduced 
for  the  same  purposes,  and  about  the  same  period,  as  in 
this  country  (i). 


(a)  Bat  see  SiTMnom  v.  SimmoTis, 
6  Hare,  .352,  where  the  point  is 
touched  upon  by  V.  C.  Wigram. 

(b)  In  Scotland  the  establishment 
of  the  separate  use  was  not  attended 
with  the  same  difficulties  as  in 
England ;  for  in  Scotland  it  appears 
to  haye  been  always  allowed  that 
property  real  or  personal  might  be 
given  by  a  third  person  to  a  married 
woman,  so  as  effectually  to  exclude 
her  husband's  jus  maritL  This  is 
laid  down  in  Erskine^s  Institutes, 
B.  I.,  t.  vi.,  s.  14  ;  and  is  taken  for 
granted  in  dedfflons,  not  as  an  equit- 
able privilege,  but  as  matter  of  clear 
right  at  Common  Law.  But  though 
a  third  party  could  thus  exclude  the 
jus  mariti,  it  was  for  some  time  the 
opinion  of  Scotch  lawyers  that  the 
husband  could  not  by  his  own  act 
renounce  it.  This  noti(m,  which 
came  into  vogue  about  the  close  of  the 
seventeenth  century,  was  founded 
upon  a  refinement  characteristic  of  the 
age  and  the  country.  It  was  held  that 
the  jus  mariti  was  a  right  inherent 


in  the  husband,  and  therefore  that 
no  renunciation  of  it  by  him,  or 
stipulation  against  it  on  the  part  of 
the  wife,  even  by  ante-nuptial  con- 
tract, could  be  effectual ;  inasmuch 
as  upon  the  marriage  taking  place 
the  property  intended  to  be  secured 
'^  recurred  to  the  husband  like  water 
thrown  upwards,  which,"  (Lord 
Stair,  the  great  Scotch  conunentator 
tells  us,)  "  doth  ever  return."  This 
captivating  subtlety,  called  the  doc- 
trine of  recurrence,  was  put  an  end 
to  about  1730,  when  the  Scotch 
Court  decided  that  a  husband  might 
renounce  his  jus  mariti.  And  in  a 
late  case  the  House  of  Lords  held 
that  the  separate  use  in  Scotland  was 
founded  on  the  same  principles  and 
intended  to  accomplish  the  same 
purposes  as  in  England ;  and  that  it 
admitted  of  being  fortified,  in  the 
same  manner,  by  a  clause  against 
anticipation.  Bewniey.MUchie,  12  CI. 
&  Fin.  204.  As  to  clauses  of  antici- 
pation, see  infra,  p.  310. 
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SECTION    II. 

THE  WIFE'S  DOMINION  OVER  HER  SEPARATE 

PROPERTY. 


1.  Her  power  of  diaposvtion  wer 
her  9epa/raJte  jpToperty  ,        .  294 

2.  Her  aeparate  personal  pro- 
perty  in  possession  .  294 

3.  Her  separate  revenionary 
chaMeU  real       .        .        .  295 

4.  Her  separate  rtnermma/ry 
ckoses  in  auction  .        .        .  295 

5.  Her  separate  real  estate        .  295 

6.  She  may  bestow  her  separate 
property  on  her  husband      .  297 

7.  Her  examinaiion  and  con- 
sent  in  Court  not  necessary 

as  to  separate  property        .297 

8.  In  what  cases  necessary       .  297 

9.  When  husband  applies  the 
separate  property  to  the  use 
ofthefamU^      ,        .        .  298 

10.  When  she  ctUows  him  to  take 

it  and  makes  no  claim  .      .  298 

1 1.  When  she  vnU  be  entitled  to 
reimhwrsement  from  his  estate  298 

12.  In  directing  am,  accomit 
against  husband  his  extra 
expenses  will  be  considei'ed  .  298 

1 3.  How  far  the  account  will  be 
carried  ba^^k      .        .         .299 


14.  SaHrfaction  of  vnfe^s  \claim 
on  her  debtor  by  his  pay- 
ments to  her  husba/nd  .  299 


15.  She  may  make  contracts  re- 

specting her  sepoflrale  pro- 
perty        .... 

16.  May  bind  her  separate  pro- 
perty by  genetiU  engage- 
ment .... 

17.  Where  hw^and  is  interested 
in  the  tra/nsaction 

18.  She  does  not  bind  her  estate 
merely  by  way  of  suitable 
appointment  .    .        .        • 


300 


300 
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303 


19.  But  in.  exercise  of  a  right  of 
property    ....  303 

20.  Whether  she  incurs  a  per- 
sonal (Migatum  f        .        .  303 

21.  Decree  against  her  after  the 
marriage  upon  an  agreement 
made  while  under  coverture  304 

22.  Distinction    between   corpus 

aaid  prod/ace  of  her  separate 
real  estate  ....  304 

23.  Effect  of  the  Jmsba/nd's  dis- 
daimer     ....  305 


"  Property/'    said    Lord    Thurlow,    in  Fettiplace  \. 

Gorge  {a),  "the  moment  it  can  be  enjoyed,  must  be  enjoyed 

Her  power  of  dig-  with  all  its  incidents.^'     Therefore,  when  married  women 

position  over  ber  i  t»      ■%     • 

■eparateproperty.  were  allowed  to   onjoy  property  independently  of  their 

husbands,  the  privilege  necessarily  implied  a  jus  dispo- 
nendi.     Accordingly,  it  is  said  that  a  wife  may  dispose 

Her  separate  per-  of  her  Separate  property,  as  if  she  were  sole.     And,  so  far 

sonal  property.  •■  x      *        .^  ^ 

as  her  personalty  in  possession  is  concerned,  she  may  do  so 
undoubtedly,  either  for  or  without  a  valuable  consideration. 


(a)  1  Ves.  Jun.  49. 
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It  would  seem^  too,  that  on  the  principle  of  her  being        wife's 

,,.—,.,  «  ,  ,  Til        T  DOMINION  OVER 

regarded  in  Equity  as  a  femme  sole,  she  may  validly  dis-  separate 

pose  of  her  reversionary  interests  in  chattels  real  (i).  ^s^^te. 

And  it  is  not  easy  to  see  why,  on  the  same  principle,  she  Heraeparatere. 

should  not  be  at  liberty  to  dispose  in  Equity  of  her  rever-  *^'«^- 

,,..,,  Her  separate  re- 

sionary  choses  in  action,  when  limited  to  her  separate  use.  venaoiiarychoses 

•'  '■  inaction. 

But  I  find  no  case  by  which  the  point  is  decided. 

In  Stiffe  v.Everitte  {c)  it  appears  to  have  been  held  that 
a  husband  and  wife  cannot  effectually  dispose  of  the  life 
interest  of  the  wife  beyond  the  coverture,  where  the  fund 
is  not  settled  to  her  separate  use.  For  the  wife,  in  such  a 
case,  may  outlive  her  husband ;  and  then  such  part  of  the 
life  interest  as  would  be  enjoyed  by  her  after  the  deter- 
mination of  the  coverture,  must  be  regarded  as  reversionary. 
The  inference  derivable  from  the  case  seems,  therefore,  to 
be  that  where  the  life  interest  is  settled  to  the  wife^s 
separate  use,  her  power  of  disposition  over  it  in  Equity  will 
be  the  same  as  if  she  were  a  femme  sole  {d). 

When,  however,  her  separate  property  consists  of  real  Her  separate  real 

estate. 

estate,  the  case,  for  technical  reasons,  is  in  some  degree 
different. 

On  this  subject,  Mr.  Boper  [e)  says,  that  ^^  a  limitation 
of  real  estate  to  the  wife  in  fee,  to  her  sole  and  separate 
use,  without  expressing  more,  will  not  enable  her  to  dispose 
of  it  during  the  marriage,  otherwise  than  by  fine  or  reco- 
very ;  because,  no  power  having  been  given  to  her  by  the 
instrument  to  make  any  disposition  of  the  property,  she 


(6)  Major  v.  Larnley^  2  Russ.  & 
M.  355  ;  Donne  v.  Harty  2  Russ.  & 
M.  360.  See  these  cases  adverted 
to,  supra,  p.  23. 

(c)  1  Myl.  &  Cr.  37. 

(d)  It  must  be  remarked,  how- 
ever, that  upon  the  principles  of 
Tvllett  V.  Armstrong,  1  Beav.  1,  the 
case  of  Stiffe  v.  Everitte  was  really  a 
case  of  separate  use.     The  wife,  at 


the  time  of  the  gift,  was  single.  When 
she  afterwards  married,  the  separate 
use  attached.  But  at  the  date  of  the 
decision  in  Stiffe  v.  Everitte  (January, 
1 836)  this  point  as  to  the  attaching 
of  the  separate  use  on  the  subse- 
quent marriage  of  a  femme  sole  was 
not  quite  settled. 

(c)  2Hus.&  Wife,  182. 
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can  only  do  so  by  the  mode  prescribed  by  the  general 
law;  and^  if  she  omit  to  do  so^  her  heir  will  take  the 
estate.^'  But  it  would  rather  appear,  that  according  to 
the  principle  of  modem  cases,  the  heir  would  be  treated  as 
a  trustee ;  for  whatever  may  have  been  the  law  at  the  time 
when  Mr.  Roper  wrote,  the  inclination  of  the  Courts  in 
the  present  day  is  to  give  effect  to  the  wife^s  disposition  of 
her  separate  estate,  exactly  as  if  she  were  sole.  Now,  if  a 
married  woman  has  the  fee-simple  of  real  property  to  her 
separate  use,  she  may,  without  her  husband^s  concurrence, 
convey  the  equitable  or  beneficial  interest  by  deed,  executed 
by  herself  alone ;  for,  as  Chief  Baron  Reynolds  said,  in  Rea 
V.  Williams  (/),  ^'  every  one  who  has  an  estate  has  two 
rights  in  him,  a  legal  estate  and  an  equitable  interest  ^^  {g). 
In  Major  v.  Lansley  [h),  Sir  John  Leach  held,  that  to  bind 
the  wife  in  such  a  case  a  fine  was  not  necessary.  The 
subject,  however,  is  not  free  from  difficulty  («).  Perhaps 
where  the  husband  refuses  to  concur,  the  wife  may,  under 
the  91st  section  of  the  Pines  and  Recoveries  Act  (*),  apply 
to  the  Court  of  Common  Pleas  for  a  rule,  enabling  her  to 
convey  without  his  concurrence ;  and  if  that  rule  is  granted, 
the  statute  declares,  that  the  effect  will  be  the  same  as 
if  he  had  concurred.     In  Exparte  Ann  Shirley  (/),  a  pre- 


(/)  3  Sugd.  V.  &  P.,  App.  62. 

(jg)  That  a  person  may  have  two 
estates  in  bim  (legal  and  equitable), 
appears  by  the  cases,  which  say  that  te- 
nants  in  conunon  of  mortgage  money, 
holding  the  mortgaged  estate  as  joint 
tenants,  foreclose  or  purchase  the  es- 
tate to  them  and  their  heirs  as  joint 
tenants,  yet  they  remain  tenants  in 
common  in  Equity.  3  Bac.  Abr.  683, 
5th  edit.,  quoting  Abr.  £q.  292  ;  PrsB. 
Cha.  332  ;  and  see  Coote  on  Mort- 
gages,533,citing2yes.258,3Ves.631. 

(Ii)  2  Russ.  &  Myl  355. 

{i)  See  Watkins'     Conveyancing 


by  White,  8th  edition,  p.  385,  n. 

Qc)  See  supra,  p.  1 1 3. 

(Q  5Bing.,N.C.  226.  In  this  case 
property  had  been  devised  to  the  wife 
for  her  sole  and  separate  use.  She 
appHed  to  the  Court  of  Conunon 
Pleas  for  a  sanction  to  her  convey- 
ance of  it  without  th  concurrence 
of  her  husband,  who  had  for  years 
been  fiving  abroad  with  another 
woman.  A  rule'was  made.  Where 
the  wife  is  conveying  her  separate 
property  under  such  a  rule,  I 
apprehend  it  is  not  necessary  that 
she     should    be     examined.      See 
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cedent  will  be  found  which  seems  to  sanction  what  is  now        wipe's 

DOMINION  OYE& 
SEPA&ATE 


ESTATE. 


suggested. 

If  land  be  conveyed  to  a  trustee  and  his  heirs  in  trust 
for  a  femme  couverte  and  her  heirs,  for  her  separate  use, 
she  may  dispose  of  the  fee-simple  precisely  as  if  she  were  a 
single  woman  (m). 

At  law,  indeed,  a  married  woman  cannot,  without  a 
power,  devise  separate  real  estate  limited  to  her  in  fee. 
But  if  ftdl  eflfect  is  to  be  given  to  the  principle  that  she  is 
as  far  as  possible  to  be  considered  in  Equity  a  femme  sole, 
one  can  hardly  see  why  she  should  not  be  at  liberty  to 
devise  the  beneficial  interest,  nor  why  her  devisee  should 
not  be  entitled  to  call  for  the  legal  estate  (n). 

The  wife  being  in  Equity  considered  a  femme  sole  with  she  may  bestow 
reference  to  her  separate  property,  she  may,  of  course,  ^§[®°^«'^^ 
make  a  present  of  it  to  her  husband  (o) ;  although  at  law 
there  is,  in  general,  no  such  thing  known  as  a  donatio  inter 
virum  et  uxorem. 

The  wife's  examination  and  consent  in  Court  is  entirely  Her  examination 
unnecessary  with  reference  to  her  separate  property  (p).       court  not  neces- 


Slti^  V.  Corp,  13  Ves.  190  ;  3.  Mad. 
385.  The  rule  of  the  Court  of  Common 
Pleas,  without  more,  will  enable  her 
alone  to  convey,  to  the  same  effect 
as  if  her  husband  had  joined.  But 
whether  Mr.  Brodie,  the  framer  of 
the  act,  intended  that  the  91st  Clause 
should  be  employed  for  this  purpose, 
may,  perhaps,  be  questioned. 

(m)  Lewin  on  Trusts,  2nd  Edition, 
501,  and  cases  there  cited. 

(n)  There  are^several  cases  which 
bear  upon,  though  they  do  not  actually 
decide,  the  above  questions.  But  most 
of  these  authorities  are  founded  on 
technical  reasoning,  and  are  referable 
to  a  period  when  the  separate  use  was 
less  matured  than  at  present.  See 
Sugd.  on  Powers,  chap.  4,  section  1. 


aaiy. 

(o)  A  married  woman  having  a 
fund  settled  to  her  separate  use  may 
assign  it  to  her  husband,  Lyn  v. 
AahtoTif  1  Russ.  &  M.  190. 

(p)  Upon  this  subject  Mr.  Jacob   in  what  cases  her 

(2  Roper,  223)  observes  :  <*It  is,  in    examination  and 
^  .,1  .-  ,  consent  necessary, 

general,  said  that  the  wife  s  consent 

is  only  required  for  the  purpose  of 
waiving  her  equitable  right  to  a  pro- 
vision out  of  her  choses  in  action  not 
settled  to  her  separate  use.  See  13 
Yes.  192  ;  3  Madd.  185.  But  her 
consent  in  Court  has  sometimes  a 
further  effect ;  as  in  cases  where  it 
has  been  taken  for  the  purpose  of 
declaring  her  election.  Where  money 
is  given  on  trust  to  be  laid  out  in 
purchasing  land  to  be  conveyed  to 
a  femme  couverte,  she  may,  on  an 
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When  husband 
applies  the  sepa- 
rate property  to 
the  use  of  the 
fiunUy. 

When  she  allows 
him  to  take  it  and 
makes  no  daim. 


When  she  will  be 
entitled  to  reim- 
bursement from 
his  estate. 


In  directing  an 
account  against 
husband  his  extra 
expenses  will  be 
considered. 


When  the  wife  has  made  a  gift  to  her  husband/she  will 
be  precluded  after  his  death  from  charging  his  estate 
with  what  he  so  received  {q). 

If  she  allow  him  to  receive  her  separate  income^  and  he 
apply  it  to  the  use  of  the  family^  she  will  be  presumed  to 
have  assented  to  this  arrangement  (r). 

If  a  wife  see  her  husband  receive  her  separate  property 
and  do  not  make  a  claim  to  it^  she  will^  in  general^  and 
unless  there  be  circumstances  suggesting  an  opposite  con- 
struction, be  held  to  have  made  a  gift  of  it  (s). 

But  if  the  circumstances  do  not  warrant  the  inference  that 
the  wife  has  assented  to,  or  acquiesced  in^  the  husband's 
receiving  her  income^  or  in  hi^  mode  of  applying  it,  slie 
will  be  entitled  to  reimbursement  out  of  his  estate  (/). 

In  directing  an  account  of  the  wife's  separate  estate 
against  her  husband,  consideration  will  be  had  of  any 
extra  expenses  to  which  he  may  have  been  put  with 
reference  to  her  maintenance ;  as  in  Attorney  General  v. 
Pamther  (m),  where  the  husband  was  subjected  to  outlays 
distinct  from  ordinary  family  expenditure,  by  reason  of 
his  wife  being  insane.     The  Court  does  not  proceed  on 


examination  in  Court  or  before  Com- 
missioners, elect  to  take  it  as  money. 
Pearson  y.Brereton,  3  Atk.  71 ;  Bin- 
ford  V.  Bawden,  1  Ves.  Jmi.  612.  If 
the  land,  when  ^purchased,  is  to  be 
settled  upon  her  in  tail,  her  election 
is  made  by  a  like  examination  upon 
a  petition  under  the  statute  39  &  40 
Greo.  3,  c.  56. 

(q)  Pa/iUet  v.  Delaval,  2  Ves.  Sen. 
663  ;  2  Rop.  220.  See  1  Mad.  Chan. 
472,  where  he  says  that  if  the  wife 
^  has  the  absolute  disposal  of  money, 
and  appropriates  it  to  the  use  of  her 
husband,  his  assets  are  not  liable ;" 
citing  Clinton  v.  Hoopery  2  Bro.  C.  C. 
201  ;  S.C.lVe8.Jun.l73. 


(r)  Square  v.  Deam^^  4  Bro.  C.  C. 
326  ;  and  see  Madd.  vol.  2,  p.  288, 
where  he  says,  *^  If  the  husband  is 
supposed  to  have  applied  the  separate 
property  in  support  of  the  family, 
why  should  he  be  made  to  account 
for  it  at  all  r' 

(«)  Bereaford  v.  Archbishop  of  Ar- 
mo/ghy  13  Sim.  643. 

(0  Parker  v.  BrooJce,  9  Ves.  583. 
It  was  insisted,  in  this  case,  that  the 
husband,  having  received  property 
settled  to  the  separate  use  of  his  wife, 
must  account  for,  it  Sir  W.  Grant 
said,  "  There  could  be  no  doubt  in 
giving  the  account.'' 

(u)  4  Bro.  408. 
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the  principle  which  governs  its  discretion  in  the  case  of  an       wife's 

infant^  whose  father  is  never  allowed  for  maintenance, 

unless  he  appear  not  to  be  of  ability  (/?). 

Where  a  wife  was  in  a  lunatic  establishment,  and  the 

husband  unable  to  maintain  her  therein,  the  Court  ordered 

that  the  surplus  income  of  her  separate  property  should 

be  paid  to  him;  but  refused  to  apply  any  part  of  the 

principal  fund  to  reimburse  him  in  respect  of  what  he  had 

actually  paid  for  her  past  maintenance  {q). 

Where  the  husband  had  received   advances  from  the  how  far  the  ac- 
count will  be  car- 
trustees  of  the  wife^s  separate  property,  and  where  she  had  nedback. 

lived  with  him  till  he  died,  on  a  bill  filed  by  her  against 

the  trustees,  it  was  held  by  Sir  W.  Grant,  that  the  account 

ought  not  to  be  carried  back  beyond  the  period  of  his 

death  (r). 

The  wife  may  authorise  her  husband  to  receive  her  satisftusuon  of . 

wife's  claim  on 

separate  income  from  the  party  bound  to  pay  it :  and  this  ber  debtor  by  his 

^  ^  ^        *'  r   J        7  payments  to  her 

will  satisfy  the  demand;  or  she  may  produce  the  same  "«8^»od. 
effect  by  tacit  and  implied  acquiescence.  Thus,  in  Bartlett 
V.  Gillard  (s),  an  annuity  given  to  the  separate  use  of  a 
married  woman,  was  held  to  be  discharged  by  payments 
made  to  the  use  of  the  husband,  and  sums  allowed  him  on 
account ;  the  circumstances  being  such  as  to  satisfy  the 
Court  that  the  mode  of  dealing  between  the  party  who 
was  bound  to  pay  the  annuity  and  the  husband,  was  with 
the  acquiescence  of  the  vrife,  or  with  her  authority  express 
or  implied. 

In  Carter  v.  Anderson  {t)  this  doctrine  was  carried  still 
further;  for  there  a  married  woman  was  entitled  to  an 
annuity  of  500/.  for  her  separate  use,  charged  on  an  estate 
not  belonging  to  her  husband,  but  of  which  he  was,  under 
a  power  of  attorney,  in  receipt  of  the  rents.    It  appeared 

(p)  Brodiey,J3arry,2YeB.8iB,Ze.  («)  3  Russ.  149. 

(q)  Edwards  v.  Aubrey,  2  Phil.  37.  (0  3  Sim.  370. 

(r)  DalbiacY,J)amac,\6ye&.ne, 
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w]FB*s  that  for  several  years  she  had  made  no  demand  upon  the 
8bp!^te  owner  of  the  estate ;  while^  on  the  other  hand^  her  husband 
"^^"'  became  his  debtor  in  respect  of  the  rents  received  by  him, 
and  was  declared  a  bankrupt.  She  then  filed  her  bill  against 
the  ovnier,  claiming  arrears  accrued  during  the  period 
while  her  husband  had  received  the  rents ;  but  was  met  by 
the  objection  that  she  had  already,  through  her  husband, 
received  the  income,  and  enjoyed  it,  and  therefore  was  not 
entitled  to  demand  it  over  again.  Sir  Lancelot  Shadwell 
held,  that  as  she  had  resided  with  her  husband  all  the 
time ;  as  she  had  had  the  benefit  of  his  expenditure ;  as 
she  knew  that  he  was  in  receipt  of  the  rents ;  and  as  she 
had  made  no  claim  on  the  owner  tmtil  after  her  husband's 
bankruptcy ;  she  was,  under  all  the  circumstances,  pre- 
cluded &om  enforcing  her  demand. 
She  maj  main  The  wifc,  SO  far  as  her  separate  property  is  concerned, 

contracts  respect- 

^rool^v^^     may  make  contracts  respecting  it;  and  those  contracts 

will  either  bind  her,  if  valid,  or  be  set  aside  if  invalid, 
precisely  on  the  same  principles  which  govern  in  other 
cases  of  the  like  nature,  where  the  contracting  parties  on 
both  sides  are  free  from  disabilities.  This  is  now  so  well 
settled,  that  I  shall  not  cite  authorities  to  establish  the 
position ;  thinking  it  better  to  state  the  result,  than  to 
show,  by  a  tedious  array  of  cases,  the  process  by  which  that 
result  has  been  attained  {u). 

Neither  shall  I  stop  to  investigate  the  much  agitated 
question  which  at  one  time  perplexed  Courts  of  Equity ; 
namely,  whether  a  femme  couverte  having  separate  pro- 
may  bind  h«r     '  perty  can  charge  it  by  general  engagement ;  it  being  now, 

separate  property 

hy^nenimg^g^  I  couccive.  Settled  that  aU  the  pecuniary  contracts  of  a 

(u)  In  Balbiac  ▼.  IkdinaCf  16  Yes.  actions  to  be  perfectly  fair  and  open." 

125,    Sir  W.  Grant  said :    ^  The  This,  however,  cannot    mean   that 

Court  permits  married  women  to  they  must  be  more  fair  or  more 

transact  as  to  their  separate  pro-  open  than  in  the  case  of  femmes 


perty;  but  expects  all  such  trans-      sole. 
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married  woman  who  has  separate  property,  (where  the  wife's 
circumstances  show  that  they  are  not  to  be  regarded  as  con- 
tracts with  the  husband  through  her  agency,)  shall  be  consi- 
dered as  having  been  formed  with  reference  to  such  separate 
property,  since  she  has,  in  fact,  no  other  means  of  satisfy- 
ing them.  To  hold  the  contrary  would  be  to  encourage 
fraud ;  and  would  often  work  injury  to  the  wife  herself,  as 
appears  from  the  following  observations  of  Lord  Chancellor 
Brougham,  which  terminated  the  controversy.  The  case  in 
which  his  Lordship  thus  expressed  himself  was  that  of 
Murray  v.  Barlee  (t;),  where  a  married  woman,  having  sepa- 
rate estate,  and  living  apart  from  her  husband,  employed  a 
solicitor  in  various  transactions;  and  promised  by  letter  to 
pay  him,  but  without  referring  to  her  separate  estate.  In 
these  circumstances.  Lord  Brougham  held,  that  her  separate 
estate  was  liable  to  the  payment  of  the  solicitor's  bill  of 
costs.  And  his  Lordship  seemed  clear  that  she  would  have 
made  herself  equally  liable  by  a  mere  verbal  undertaking. 
The  following  passages  are  extracted  from  the  judgment : 

It  is  said  that  this  case  raises,  for  the  first  time,  the  question  whether 
or  not  hfemme  covert  can  bind  her  separate  estate,  and,  in  respect  of  it, 
be  sued  as  a  femme  sole  for  law  expenses  incurred  by  her ;  that  is,  for 
her  attorney's  or  solicitor's  bill  of  costs,  upon  her  retainer  and  promise 
to  pay  merely,  and  without  any  more  formal  instrument  or  obligation. 
In  Equity  the  wife's  separate  existence,  both  as  regards  her  liabilities 
and  her  rights,  is  abundantly  acknowledged.  The  principle  has  been 
supposed  to  be  carried  further  in  Hulme  y.  Tencmt  {x)  than  it  had  ever 
been  before,  because  there  a  bond  in  which  the  husband  and  wife  joined, 
and  which,  indeed,  so  far  as  the  obligation  of  the  wife  was  concerned, 
was  absolutely  void  at  law,  was  allowed  to  chaige  the  wife's  estate 
vested  in  trustees  to  her  separate  use,  though  such  estate  could  be  only 
reached  by  implication ;  and  though  till  then  the  better  opinion  seemed 
to  be  that  the  wife  could  only  bind  her  separate  estate  by  a  direct 
chaise  upon  it.  Lord  Eldon  repeatedly  expressed  his  doubts  as  to  this 
case ;  but  it  has  been  constantly  acted  upon  by  other  judges,  and  never, 

(t>)  3  Myl.  &  K.  210.  (x)  1  Bro.  C.  G.  16. 
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wife's  in  decision,  departed  from  by  himself.  It  is  enough  to  mention  HeaiUjf 
DommoN  oTEB  ^  TJumasijf)  and  Bullpin  v.  Clarke{z),  both  before  Sir  William  Grant, 
ESTATE.  who,  in  the  latter  case,  held  the  wife's  separate  estate  to  be  charged  by 
a  promissory  note  [of  the  wife's]  for  money  lent  to  her ;  which  at  law 
never  conld  have  charged  the  hnsband  in  any  way,  directly  or  indirectly. 
The  same  was  held  as  to  a  bill  of  exchange  accepted  by  sk/emme  covert 
in  Stuart  Y,Lord  Kirkwall  (a) ;  and  an  agreement  by  the  wife  as  to 
her  separate  estate  in  Master  v.  FuUer  (6).  In  all  these  cases  I  take 
the  foundation  of  the  doctrine  to  be  this ; — ^the  wife  has  a  separate 
estate  subject  to  her  own  control,  and  exempt  from  all  other  interference 
or  authority.  If  she  cannot  affect  it,  no  one  can ;  and  the  very  object 
of  the  settlement  which  vests  it  in  her  exclusively  is  to  enable  her  to 
deal  with  it  as  if  she  were  discovert.  The  power  to  affect  it  being 
unquestionable,  the  only  doubt  that  can  arise  is,  whether  or  not  she  has 
validly  incumbered  it.  At  first  the  Court  seems  to  have  supposed  that 
nothing  could  touch  it  but  some  real  charge,  as  a  mortgage,  or  an  instru- 
ment amounting  to  an  execution  of  a  power,  where  that  view  was  sup- 
ported by  the  nature  of  the  settlement.  But  afterwards  her  intention 
was  more  regarded,  and  the  Court  only  required  to  be  satisfied  that  she 
intended  to  deal  with  her  separate  property.  When  she  appeared  to 
have  done  so,  the  Court  held  her  to  have  chaiged  it,  and  made  the 
trustees  answer  the  demand  thus  created  against  it.  If,  in  respect  of 
her  separate  estate,  the  wife  is  in  Equity  taken  as  a  femme  sole,  and  can 
charge  it  by  instruments  absolutely  void  at  law,  can  there  be  any  reason 
for  holding  that  her  liability,  or,  more  properly,  her  power  of  affecting 
the  separate  estate,  shall  be  only  exercised  by  a  written  instrument  7 
Are  we  entitled  to  invent  a  rule,  to  add  a  new  chapter  to  the  Statute  of 
Frauds,  and  to  require  writing  where  that  act  requires  none  ? 

Nothing  could  more  effectually  defeat  the  very  purposes  of  such  set- 
tlements than  denying  power  to  the  wife  thus  to  chaige  her  estate. 
She  is  meant  to  be  protected  by  the  separate  provisions  from  all  oppres- 
sion and  circumvention,  and  to  be  made  independent  of  her  husband,  as 
well  as  of  all  others.  If  she  cannot  obtain  professional  aid,  and  that 
with  the  facility  which  other  parties  find  in  obtaining  it,  she  is  not  on 
equal  terms  with  them.  If  the  husband  or  the  trustees  can  hold  her  at 
arm's  length,  and  refuse  her  the  proceeds  of  the  fund  held  by  them  for 
her  use,  and  if  they  can  by  a  verbal  retainer  engage  a  solicitor,  while 
she  can  only  obtain  such  help  by  executing  a  mortgage,  or  by  granting 

(3D  16  Ves.  696.  (a)  3  Madd,  387. 

(z)  \  7  Yes.  366.  (b)  1  Yes.  Jun.  61 3^  &  4  Bro.  C.  C.  1 9. 
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bonds  or  notes,  she  is  not  on  the  same  footing  with  them.   I  hold,  there-         wife^s 
fore,  that,  so  far  from  a  solicitor's  or  attorney's  bill  being  less  entitled   dominion  over 

"^  °  SKPARATE 

to  favour  in  Courts  of  Equity  when  sued  upon,  as  against  the  separate  estate. 

estate  of  a  married  woman,  the  argument  is  all  the  other  way. 

But  where  the  debt  is  the  husband's,  and  where,  although  where  husband 

.  ,  .  ...  -I     -I  **  interested  in 

the  Wife  s  name  appears  m  the  security,  it  is  nevertheless  thetranaaction;— 
plain  that  the  transaction  merely  affects  the  husband's 
interest  in  his  wife's  right,  the  Court  will  not  hold  that 
the  separate  property  is  bound.  Thus  in  Tullett  v.  Arm^ 
strong  {c),  where,  to  secure  a  debt  of  the  husband's,  the 
husband  and  wife  executed  a  deed,  the  recital  of  which 
purported  to  charge  her  separate  estate,  but  where  the 
operative  parts  of  the  instrument  were  by  the  husband 
alone,  the  wife's  name  not  appearing  in  them;  Lord 
Langdale  held,  on  a  review  of  the  special  circumstances 
which  marked  the  case,  that  the  separate  estate  was  not 
charged. 

It  was  formerly  thought  that  the  wife's  contracts  could  she  does  not  bind 

her  estftte  merely 

only  bind  her  estate  by  way  of  equitable  appointment  (rf).  by  way  ofequit- 

But  this  refinement  was  put  an  end  to  by  Lord  Cottenham,  ™e°*  '»- 

in  Owens  v.  Dickenson  (e),  where  his  Lordship  held  that 

the  general  engagements  of  a  married  woman  ought  to  be 

enforced  against  her  separate  estate,  not  as  executions  of 

powers,  but  as  exercises  of  the  right  of  property,  to  which  but  in  exercise  of 

,  _  •  -I    i  a  right  of  pro- 

was  necessanly  incident  the  power  of  contracting  debts  to  perty. 

be  paid  out  of  it ;  ^'  and  inasmuch  as  her  creditors  have  not 

the  means  at  law  of  compelling  payment  of  those  debts,  a 

Court  of  Equity  takes  upon  itself  to  give  effect  to  them,  not 

as  personal  liabilities,  but  by  laying  hold  of  the  separate 

property  as  the  only  means  by  which  they  can  be  satisfied." 

Prom  this  last  remark,  it  would  appear,  that  the  wife,  whether  she  in- 

.  1  can  a  personal 

when  dealing  with  her  separate  estate,  is  not  supposed  even  obligation? 

(c)  4  Beav.  319.  (d)  Field  v.  Sowle,  4  Ruas.  112. 

(e)  Craig  &  Phil.  48. 
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wife's        in  Equity  to  incur  a  personal  obligation  by  her  engage- 
ments entered  into  during  tbe  coverture. 

Hence  it  is  said^  that  there  can  in  no  case  be  a  decree 
against  her  in  personam  (/).  The  Courts  as  LordCotten- 
ham  remarked^  inAshton  v.  Aylett  (ff),  "  can  only  proceed 
in  rem'^  {h). 

But  if  the  wife  is  indeed  to  be  regarded  as  a  femme  sole 
with  reference  to  her  separate  property^  she  must  have 
power  to  bind  herself  personally;  though  there  may  be 
reasons  why  she  should  not  during  the  coverture  be  sub- 
jected to  personal  execution. 
Decraeagaixiit  Accordingly^  in  Stead  v.  Nelson  {t),  a  husband  and  wife 

her  after  the  mar- 
riage upon  aa       imdertook  for  valuable   consideration,  by  writinff  under 

agreement  made  ^      *f  o 

j^Jj^dw         their  hands^  to  execute  a  mortgage  of  her  separate  estate. 

The  husband  died.  Lord  Langdale  held^  that  the  sur- 
viving wife  was  bound  by  the  agreement.  During  the 
coverture  she  had  in  Equity  the  same  power  over  the 
estate  as  she  would  have  had  if  she  had  been  a  femme  sole. 
She^  therefore^  had  power  to  enter  into  this  agreement^ 
which  his  Lordship  held  must  be  specifically  performed. 

DifltinetiQnbe-  lu  Ashtofi  V.  Avlett  (k),  Lord  Cottenham   (then   Sir 

tween  corpus  and 

JSSS?Ii*'      Charles  C.  Pepys,  M.  R.)  sanctioned  a  distinction  between 
••***^  the  corpus  and  the  rents  and  profits  of  the  wife's  real 

estate ;  holding  that  she  might  charge  the  latter^  but  not 
the  former.  This  distinction,  though  suggested  by  Lord 
Thurlow  (/),  and  apparently  adopted  by  Lord  Eldon  (i»),  is 
not  easily  reconcilable  with  the  principle  that  the  wife  in 
dealing  with  her  separate  estate,  is  to  be  regarded  as  a 
femme  sole.  Upon  that  principle  she  ought  to  have  as 
much  power  over  the  corpus  as  over  the  produce. 

(f)  ffulmey,Te7m<mtf  lBro.C.C,l6.  (k)  1  MyL  &  Cr.  111. 

(g)  1  MyL&Gr.  HI.  (I)  fftdme  v.  Teimant,  I  Bto.CC^ 
(h)  See  Wamtoright  v.  ffardiOyf      16. 

2  Bear.  363.  (m)  Nania  v.  OorroO:,  9  Yes.  189. 

(i)  2  Beav.  245. 
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In  a  case  (n)  where  the  Court  had  very  great  difficulty  in 
saying  that  the  words  of  the  will  were  sufficient  to  give 
certain  personal  property  to  the  separate  use  of  a  married 
woman ;  she  having  executed  a  deed  disposing  of  it^  and 
the  husband  having  afterwards  disclaimed  all  interest 
in  the  subject-matter:  Lord  Lansdale  held  that,  whether  Effect  of  the  hua 

J  '  ^  '  band's  difldaimer. 

separate  property  or  not^  the  disclaimer  of  the  husband 
gave  validity  to  the  wife's  disposition. 


SECTION  III. 

THE  SEPARATE  USE  WITH  AND  WITHOUT  RESTRAINT 

UPON  ANTICIPATION. 


1.  AmJmlatory  operation  of  the 
9epar<Ue  use  as  the  woma/n, 
happens  to  he  covert  or  sole  .  805 

2.  Evidence  nmst  he  clear  that 
she  renoimces  separate  me 

on  ma/rriage       .         .         .  306 

3.  An  infa/iU  ca/tmot  do  so        .  306 

4.  Separate  use  may  he  limited 

to  a  particular  coverture      .  307 

5.  Whai  words  wiU  create  the 
separate  use        ,        .        ,  307 

6.  What  words  held  iiisti^fflcient  309 

7.  Oift  of  income  vests  the  car 
pUal  of  personalty      .         .311 

8.  Secus  vn  case  of  realty     .    .  31 1 

9.  Restraint  upom,  a/nticipation  311 

10.  Its  necessity  as  a  guard  of 
the  separate  use  .        .        .  312 


11.  Its  ustfvX  workn/ng       .         .  312 

12.  Though  in  form  a  fetter^  in 
fact  a  hen^  to  the  wife      .  312 

13.  The  restraint  applicahle  to 

all  hinds  of  property  .         .312 

14.  A  single  woma/n  cam/not  he 
restrained    .        .        .        .313 

15.  But  when  she  m^irries  the 
restraint  wiU  operate   .        .313 

16.  Amhulatory  operation  of  the 
restraint  as  she  happens  to  he 

covert  or  sole       .        .        .  313 

17.  What  words  vnU   restrain 
anticipation       .         .         .314 

18.  What  words  insufficient  for 

its  purpose        .        •        .  315 


SEPARATE  USE 
AMBULATORY. 


As  before  observed^  the  separate  use  can  exist  only  in  Ambulatory 

,  .A     1  t  I        operation  of  the 

the  married  state.    Therefore,  if  a  gift  be  made  to  the  wparateuseM 

*^  the  woman 

separate  use  of  a  woman  who  is  single  at  the  time  when  Jj^"  «>ie! 
the  gift  takes  effect,  she  will  enjoy  it  absolutely,  and 
without  qualification.      Should  she,  however,  afterwards 
marry  without  expressly  renouncing  the  separate  use,  and 


(n)Itycrofty,Ohristie,3Bea,Y,2^S. 
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8BPA&ATB  USB  mthout  Riiy  stipulation  against  it  on  the  part  of  the  hus- 

1  band^  it  yrill  operate  throughout  the  coverture ;  and  the 

wife^  in  that  case^  will  have  what  Lord  Langdale^  in  TuUett 
V.  Armstrong  {a)^  calls  an  alienable  estate  independent  of 
her  husband.  Thus^  in  Anderson  y.  Anderson  (&),  a  parent 
made  a  bequest  of  leaseholds  to  the  separate  use  of  his 
daughter^  who  was  single  both  at  the  date  of  his  will^  and 
at  the  date  of  his  death.  She  afterwards  married  tvithout 
any  settlement ;  but^upon  some  misunderstandings  separated 
from  her  husband^  against  whom  she  filed  a  bill  by  her 
next  friend^  claiming  to  be  entitled  to  the  leaseholds  for 
her  separate  use.  It  was  held^  that  she  was  so  entitled^ 
and  a  conveyance  to  her  was  directed  accordingly  (c). 
Evidence  must  be       The  evidcncc  must  be  clear  to  show  that  a  single  woman 

dear  that  she  re-  ,  ^      .        .n  ti 

nounces  separate    maiTyinff,  rcnounccs  her  separate  use :  for  it  will  not  readily 

use  on  marriage.  J      o^  r  >  v 

be  construed  that  she  means^  by  the  mere  fact  of  matri- 
mony^   to  make  a  gift  to  her  husband  of  what  would 

An  infant  cannot  otherwise  bc  withdrawn  from  his  control.  Thus,  an  infant 
femme  sole  cannot,  on  her  marriage,  extinguish  the  attri- 
bute of  separate  use  contingently  annexed  to  her  property, 
as  appears  by  Lord  Langdale^s  decision  in  Johnson  v.  John- 
son  {d)j  where  it  was  held,  that   an  infant  femme   sole 

'  entitled  to  a  legacy  of  stock  given  in  trust,  to  accumulate 

until  she  should  attain  majority,  and  to  be  then  transferred 
to  her  for  her  separate  use,  cannot  by  the  act  of  marriage 
bestow  her  interest  in  such  legacy  on  her  husband.  And 
if  married  when  she  arrives  at  full  age,  she  takes  an  absolute 
interest  in  the  legacy  for  her  separate  use. 

On  the  other  hand,  if  the  marriage  is  dissolved  by  the 
husband^s  death,  the  wife  being  again  a  single  woman, 
her  separate  use  ceases ;  liable,  however,  to  be  revived  in  the 
event  of  a  second  marriage ;  and  so  onwards,  from  time  to 

(a)  1  BeaT.  1.  Langdale  on  this  case  in  TuUett  ▼. 

(6)  2  Myl.  &  K.  427.  Armstrong,  1  Beav.  26. 

(c)    See    the   remarks   of   Lord  (d)  1  Keen,  648. 
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time,  ceasing  and  reviving  alternately,  upon  each  alternation      bepakate 
of  her  personal  condition  (c).  "'"' wokm"*' 


CREATED. 


But  there  is  nothing  to  prevent  the  operation  of  a  trust 
for  separate  use  from    bein&:   confined   to   a  particular  separate  use  may 

^  b  r  be  limited  to  a 

coverture  (/),  where  the  parties  are  so  minded.     In  such  i«rticuiar  cover- 
cases^   however^   the  wife    marrying    again^  can    always 
stipulate  for  her  separate  use. 

It  is  well  settled  that  Courts  of  Equity  will  not  interpose 
against  the  husband^  unless  the  intention  to  establish  a 
separate  use  be  clearly  manifested.  No  technical  for- 
malities or  expressions  are  required ;  but  the  purpose  must 
appear  beyond  the  reach  of  reasonable  controversy,  other- 
wise he  will  enjoy  his  ordinary  legal  rights  over  the 
property  {g). 

As  to  the  words  which  have  been  held  sufficient,  refer-  what  words  wm 
ence  may  be  had  to  the  following  cases.  In  T)/rrell  v.  separate  use. 
Hope  (h),  an  antenuptial  agreement  by  the  husband,  that 
the  wife  should  enjoy  and  receive  the  issues  and  profits  of 
an  estate,  was  held  ^^to  admit  of  no  other  construction,  but 
that  it  must  be  for  the  wife^s  separate  use ;  for  to  what 
end  should  she  receive  it,  if  it  is  the  property  of  the 


(e)  THdlett  Y,Armgtnmg,  1  Beav.  1, 
affirmed  by  Lord  Cottenham,  4  Myl. 
&  Cr.  377.  The  immediate  question 
raised  in  this  famous  case  was  "as  to 
the  clause  against  anticipation ;  but 
both  Lord  Langdale,  who  originally 
decided  it,  and  Lord  Cottenham,  who, 
on  review,  assented  to  and  adopted 
Lord  Langdale's  judgment^  agreed 
that  it  involved  the  question  of 
separate  estate ;  and  that  ^  these  two 
questions  are  identical  as  to  the 
principle  which  must  regulate  the 
decision  upon  them."  See  the  open- 
ing of  Lord  Cottenham's  judgment, 
4  Myl.  &  Cr.  392. 

Bradley  v.  ffttghes,  8  Sim.  149;  Benton 


V.  Benson,  6  Sim.  126.  But  see 
Beahle  v.  Dodd,  I  Term  Rep.  193  ; 
and  see  also  In  Be  Gaffee,  Jurist,  3rd 
Feb.,  1849. 

(g)  Tyler  v.  Lake,  2  Russ.  &,  Myl. 
183  ;  Kensington  v.  DoUond,  2  Myl. 
&K.  184. 

(k)  2  Atk.  558.  In  this  case, 
however,  there  was  a  special  circum- 
stance ;  for  it  appeared  that  when 
the  deed  was  read  over  to  the  in- 
tended wife,  she  observed  that  there 
was  a  mistake  in  it,  in  so  far  as  it 
did  not  give  her  the  property  <<  to 
her  separate  use."  It  was  then 
rectified  by  the  intended  huJBband 
giving  her  a  note  to  the  effect  stated 
in  the  text. 
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was  very  strong  to  imply  a  separate  use/'  In  PUts  v. 
Lee  (i)^  an  antenuptial  agreement^  that  the  husband  should 
have  a  part^  and  the  wife  dispose  of  all  the  rest  of  her  estates, 
was  held  sufficient.  In  Lee  v.  PrieaiLx  {j),  a  legacy  to  a 
married  woman,  her  receipt  to  be  a  sufficient  discharge  to 
the  executorSy  was  held  sufficient.  In  Dixon  y.  Olmius  {k), 
a  bequest  of  bonds  and  a  mortgage  to  a  married  woman^  to 
be  delioeredup  to  h^r  whenever  she  should  demand  or  require 
the  same,  was  held  sufficient.  In  Hartley  y.  Hurle  (/),  a 
bequest  in  trust  to  pay  the  annual  produce  into  the  proper 
hands  of  a  married  woman,  was  held  sufficient.  In  Prichard 
V.  Ames  (m),  the  words  for  her  own  use,  and  at  her  own 

disposal,  were  held  sufficient.     In v.  lAne  («),  the 

words /or  her  sole  use  and  benefit,  were  held  sufficient.  In 
Margetts  v.  Barringer  {o),  the  words.  To  A,  and  L.  for  their 
own  use  and  benefit,  independently  of  any  other  person,  were 
held  sufficient.  In  Exparte  Ray  ( p),  the  words  for  her  own 
sole  use,  benefit,  and  disposition,  were  held  sufficient.  In 
Kirk  V.  Paulin  {q),  the  words,  to  be  at  her  disposal^  and  to 
do  therewith  as  she  shall  think  fit,  were  held  sufficient.  In 
Acherley  v.  Vernon  (r),  the  words  to  be  by  her  laid  oui  in 
what  she  shall  think  fit,  were  held  sufficient.  In  Wagstaffe 
V.  Smith  (s),  the  words  for  her  own  use  independent  of  her 
husband,  were  held  sufficient.  In  Inglefield  v.  Cogland  {t), 
a  bequest  to  a  married  woman^  solely  and  entirely  for  her 


(i)  4  Vin.  Abr.  131,  pi.  8.  (o)  7  Sim.  482. 

iS)  3  Bro.  C.  C.  381.  (p)  1  Madd.  199  ;  4  ih,  410  note 

(jfc)  2  Cox,  414.  Lindreil  v.  Thacher,  12   Sim.  178 

(0  6  Ves.  645.  Bobscm  v.  Ferrdby,  2  ColL  412,  421 

(m)  Turn.  &  Rnss.  222.  SUdmcm  v.  Poole,  11  Jur.  449. 

(n)  Younge,  662.      See  Exparte  (q)  7  Vin.  Abr.  96,  pi.  43. 

Bay,  1  Madd.  199,  and  Adanuon  v.  (r)  10  Mod.  631. 

Armiiage,  19  Ves.  416  ;  G.  Ckwper,  (»)  9  Ves.  620. 

283.  (0  2  Coll.  247. 
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ovm  use  and  benefit y  was  held  sufficient  (t«).  In  Cape  v. 
Cape  (v)^  a  legacy  for  the  support  and  maintenance  of  a 
married  woman  was  held  sufficient.  And  in  Day  v. 
Croft  {w)y  a  bequest  having  been  made  to  a  married  woman 
for  her  separate  use^  it  was  held  that  an  additional  legacy 
by  codicil  should  (though  not  so  expressed)  be  subject  to 
the  same  restriction ;  and^  consequently^  was  to  be  regarded 
as  constititting  a  valid  gift  to  separate  use. 

On  the  other  hand^  the  separate  use  was  held  not  to  what  words  held 
have  been  established  in  Roberts  v.  Spicer  (ai),  where  a 
legacy  was  given  to  a  married  woman  to  and  for  her 
own  tise  and  benefit.  In  I\/ler  v.  Lake  {y),  a  direction 
for  payment  of  certain  shares  to  two  married  women  into 
their  own  proper  and  respective  hands y  to  and  for  their  ovm 
use  and  benqfit,  but  in  case  they  sJumld  be  dead,  to  their 
respective  htisbands,  for  their  ovm  use  and  benefit,  was  held 
insufficient.  In  Blacklow  v.  Laws  [z)  a  testator  directed 
an  annuity  to  be  paid  by  trustees^  into  the  proper  hands  of 
his  daughter^  a  married  woman,  for  her  ovm  proper  use  and 
benefit;  words  which  Vice-Chancellor  Wigram,  in  com- 
pliance with  sundry  precedents,  but  with  undisguised 
reluctance,  held  insufficient  to  create  a  separate  use  (a). 
In  Wardle  v.  Claxton  [b),  a  testator  bequeathed  his  residu- 
ary estate  upon  trust  to  pay  the  income  to  his  wtfefor  life. 


(«)  The  case  of  Darky  v.  Darley, 
3  Atk.  399,  in  which  Lord  Hardwicke 
is  reported  to  have  held  that  the 
words /or  the  IweUhood  of  a  w^  were 
suffident  to  raise  a  separate  use,  has 
been  pronounced  by  Lord  Alvanley 
in  Lee  y.Prieax^  3  Bro.  C.  C.  381,  to 
be  of  no  authority,  being  contradicted 
by  the  register. 

(v)  2You.&Co]l.,£xch.Rep.543. 

(w)  4  Beay.  561.  See  Vesey  y. 
Vetey,  12  Jur.  548. 

(x)  5  Madd.  49L  See  also  Johnee 
y.  Ikh^ioH,  3Bro.C.C.383;  SVes. 


520.  Kensington  y.  DoUond,  2  Myl. 
&  K.  184  ;  Znmb  y.  Mylnes,  5  Yes. 
517 ;  Beales  y.  Spencer,  2  You.  & 
ColL,Cha.Rep.651. 

(y)  2  Russ.  &  Myl. 

(z)  2  Hare,  49. 

(a)  His  Honour  said  ^  he  had  a 
strongopinion  that  he  decided  against 
the  real  intention  of  the  testator  ;*"  a 
painful,  but,  in  this  instance,  a  yery 
reasonable  judicial  acknowledgment. 
The  judgment  in  this  case  reyiews 
the  authorities. 

(6)  9  Sim.  524. 
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BEOTRAiNT  ON    to  bc  by  het  applied  for  the  maintenance  of  herself  and  stich 

1  children  as  he  might  leave  at  his  death.   She  married  again, 

and  the  question  was,  whether  these  words  were  sufficient 
to  constitute  a  separate  use.  The  Yice-Chancellor  of 
England  said : 

I  do  not  think  that  this  is  a  gift  to  the  separate  use  of  this  lady.  In 
all  the  cases  that  have  been  cited,  the  sole  object  of  bounty  was  the 
woman  who  was  married,  or  going  to  be  married ;  bnt  in  this  case  the 
words  "  to  be  by  her  applied,  &c.''  have  reference  not  only  to  the 
testator's  widow,  bnt  to  all  the  children  that  he  might  have  by  her  (c). 

In  Gilchrist  v.  Cator  {d),  a  testator  gave  several  annuities 
to  four  nieces,  single  women;  to  one  niece,  a  married 
woman;  and  to  a  nephew; — with  a  proviso  for  cesser 
on  alienation;  and  with  a  declaration  that  the  annuities 
should  be  received  as  a  maintenance  for  the  annuitants 
during  their  lives ;  and  that  the  annuity  to  the  married 
niece  should  be  for  her  sole  and  separate  use.  One  of  the 
single  nieces  married,  and  it  was  insisted  that  she  ought 
to  enjoy  the  annuity  to  her  separate  use;  but  Vice- 
Chancellor  Bruce  said :  ^'  It  is  unnecessary  to  determine 
what  construction  those  words  might  have  received,  if 
there  had  not  been  a  man  among  the  annuitants  (e),  or 
if  there  were  not  in  the  will  another  gift  to  a  niece, 
technically  framed  so  as  to  exclude  the  marital  right. 
These  two  circumstances  seem  to  decide  the  question 
against  the  construction  contended  for.^' 


(c)  Whether  the  separate  use  is 
rendered  more  difficult  of  creation 
by  the  aDoexation  to  it  of  another 
meritorious  purpose  might  perhaps 
admit  of  doubt,  had  not  the  Court  so 
decided.  A  more  proper  and  natural 
direction  than  that  of  the  testator 
cannot  be  imagined.  The  words, 
however,  "to  be  applied  for  the 
maintenance/*  &c.,  seem  scarcely  suf- 
ficient, according  to  the  precedents. 


to  make  out  a  separate  use.  In  Cape 
y.  Cape,  2  Yon.  &  Coll.,  Ex.  Rep.,  a 
gift  to  separate  use  was  held  good, 
although  the  support  and  education 
of  children  was  annexed  as  a  charge 
upon  it.  This  cannot  easily  he  re- 
conciled with  WardU  v.  Claxton. 

(d)  1  De  Gex  &  Sm.,  188. 

(e)  See  as  to  the  case  of  "  a  man,'* 
of  '^  a  woman"  too,  infra,  p.  313. 
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Frimd  facie^  a  gift  of  the  produce  of  a  fund^  is  a  gift  of   restraint  on 
that  produce  in  perpetuity ;  and  is,  consequently,  a  gift  of  ^^'"^^^^''^^^' 
the  fund  itself,  unless  there  be  something  to  show  that  ^VtteS^tai 
such  was  not  the  intention.     Hence  a  bequest  to  a  woman  *  ^*™*    ^' 
of  a  fund,  with  the  interest  thereon,  to  be  vested  in  trus- 
tees,— the  income  arising  therefrom  to  be  for  her  sole  use 
and  benefit,  vests  the  capital  for  her  separate  use  (/). 

Where  stock  was  given  to  trustees  upon  trust,  to  pay 
the  dividends  to  a  married  woman  for  her  separate  use, 
and  there  was  no  limitation  of  a  life  interest,  an  absolute 
interest  in  the  capital  was  held  to  have  passed,  of  which 
the  wife  could  dispose  as  a  femme  sole  {g). 

In  Simons  v.  Howard  {h),  there  was  no  limitation  what-> 
ever  in  the  will,  either  of  a  life  interest,  or  of  any  gift 
over;  but  the  testator  simply  directed  his  trustees  to 
invest  the  fund  for  the  benefit  of  a  married  woman,  inde- 
pendent of  the  control  of  her  husband.  Lord  Langdale 
held  that  she  was  entitled  to  the  entire  disposal  of  the 
fund  to  her  separate  use. 

The  wife,  as  we  have  seen,  has  not  only  the  privileee  of  Restraint  upon 

'  '  .f  JT  o  antldpatlon. 

enjoying,  but  the  unrestrained  freedom  of  alienating,  her 
separate  property. 

With  a  perfect  liberty  of  disposal,  this  inconvenience 
arose.  She  was  still  open  to  the  operation  of  her  husband^s 
personal  influence;  and  might  be  persuaded  to  part 
with,  or  to  charge,  her  separate  property,  even  against  her 
better  judgment.  Cases  constantly  occurred  in  which, 
yielding  to  his  authority,  or  complying  with  his  entreaties, 
she  defeated  the  provision  intended  for  her.     Insomuch 

(/  )  Adamson  v.  Armitagey  19  Yes.  required  to  restrain  the  extent  and   In  the  case  of 

416.    Disposing    of   this  case,  Sir  duration  of  the  interest."                      S^me^^not 

W.  Grant  said,  "  In  the  case  of  a  (g)  EUon  v.  Shepherd,  1  Bro.  C.  C.  ▼»*  ^^  '«•• 

devise  of  realty,  words  of  limitation  632  ;  Ifaig  v.  Suniiey,  1  Sim.  &  Stu. 

must  be  added  to  give  more  than  an  487  ;  see  3  Jur.  649. 

estate  for  life.     In  the  case  of  per-  (h)  1  Keen,  7. 
sonalty,  words  of  qualification  are 
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EBSTRAiRT  OR    that  thc  111616  limiting  of  property  in  this  manner  proved 
AWTiciPATiow.   Qftgj^  a  fntile  operation;   and  the  separate  nse  was  in 
danger^  except  where  the  wife  had  great  firmness^  of  becom- 
ing little  more  than  a  name ;  until  Lord  Thurlow^  in  Miss 
Watson's  case  {i),  gave  sanction  to  the  salutary  clause 
which  restrains  anticipation^  and  takes  firom  the  wife  the 
power  of  bringing  ruin  upon  herself. 
Its  necessity  as         By  this   clausc^  the  separate  use   is   not  only  made 
separate  use.        securc  and  indefeasible^  but   is  further  prevented  from 
itsusefoiwoxk-     becoming  (what  it  otherwise  might  be)  the  cause  of  matri- 

monial  contention;  for  the  husband  knowing  that  his 
wife^s  hands  are  tied  up^  forbears  to  urge  impossibilities. 
In  every  point  of  view,  therefore,  this  clause  deserves  the 
commendation  which  the  wise  have  bestowed  upon  it  {k). 
Though  in  form  a  And,  thouffh  in  foHU  a  fetter  upon  the  wife,  it  is,  in  effect, 

fetter,  in  fact  a  ^  o  r  j  j  j 

b^fittothe       of  the  greatest  benefit  to  her.     For,  suppose  a  gift  made 

to  her  separate  use  without  prohibiting  alienation;  the 
Court  in  such  a  case  has  no  jurisdiction  to  award  a  settle- 
ment. The  husband,  by  exerciising  his  marital  influence, 
may  prevail  on  her  to  renounce  the  separate  use.  He  thus 
gets  access  to  the  whole  of  the  property ;  and  she  will  then 
be  in  a  worse  predicament  than  if  the  donor  had  bestowed 
it  on  her  generally. 

The  rwtraiot  lu  a  late  casc  it  was  argued  that  the  restraint  could  not 

applicable  to  all  •         •        i        i  i  ./.  • 

kinds  of  proper^,  bc  maiutamcd  where  the  wife  s  property  consisted  of  an 

estate  of  inheritance  in  land ;  because  such  estate  she  had 
hy  law  a  right  to  alienate,  and  an  effectual  mode  was  pro- 
dded hy  law  for  her  to  do  so  when  so  minded.  A  restraint 
against  anticipation  was,  therefore,  urged  to  be  inconsistent 
with  the  nature  of  the  estate.  Sut  Lord  Lyndhurst  held 
that  the  policy  on  which  the  separate  use  and  its  accom- 
panying fetter  were  founded  had  equal  application  whether 

(t)    See  Pybvz  y.  BmiQi^  3   Bro.  (ib)  IsajC^ierwey  for  I  am  not  ig- 

C.  G.  347.  norant  that  others  have  oondemned  it. 
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the  subject  of  the  gift  were  real  or  personal  property^  and  bebt&aiict  on 
whether  it  consisted  of  an  estate  in  fee,  or  only  for  life.  ^^ 
Accordingly,  on  appeal,  his  Lordship  concurred  in  opinion 
with  Yice-Chancellor  Bruce  in  holding  that  a  real  estate 
might  be  devised  to  a  woman  in  fee  simple  for  her  separate 
use,  yet  in  such  a  manner  as  to  disable  her  during  coverture 
from  making  any  sale,  mortgage,  charge,  or  incumbrance, 
to  take  e£Pect  against  it  (Q. 

As  the  separate  use  cannot  exist  but  in  the  married  a  ringie  wonum 

cannot  be 

state,  so  neither  can  the  restraint  upon  anticipation,  wstoained. 
There  is  no  form  of  limitation  whereby  a  single  woman 
can  be  prevented  from  squandering  her  income,  or  dissi- 
pating her  means  (m).  If,  then,  property  becomes  vested 
in  her  while  discovert,  although  the  instrument  may 
express  that  the  gift  is  to  her  separate  use,  and  sub- 
ject to  restraint  upon  anticipation,  she  may,  nevertheless, 
dispose  of  it  absolutely ;  because  property  cannot  be  given 
to  a  femme  sole,  any  more  than  to  a  man,  without  being 
subject  to  the  incidents  which  property  implies ;  and  one 
of  the  first  of  these  is  the  unlimited  power  of  disposal. 

But  if,  retaining  the  property  on  the  principle  of  the  But  when  she 

marries  the 

gift,  this  femme  sole  enter  into  matrimony,  the  separate  Kstraint  wui 
use,  and  the  restraint  upon  anticipation,  wlQ  thereupon 
attach  and.  become  effective. 

If  the  gift  be  made  for  her  separate  use  without  interdict-  Ambulatory 

ing  anticipation,  she  will  have,  as  Lord  Langdale  expresses  it  restraint  as  she 

in  TuUett  v.  Armstrong  («),  an  estate  during  the  coverture  ©overt  or  sole. 
alienable,  and  independent  of  her  husband. 


(J)  Bagget  ▼.  Meua,  1  Phil.  627  ; 
1  CoU.  138. 

(ffi)  In  this  respect  she  stands  on 
the  same  footing  as  a  man ;  and  what 
his  position  is,  in  this  respect,  may 
be  collected  from  Lord  Eldon's  deci- 
sion in  RobiMon  v.  Brandon^  18  Ves. 
429 ;  1  Rose,  197.     See  CcU<yr  r,  CHl- 


ckriat,  1  De  Gex  &  Sm.  188,  &  sapra, 
p.  31 0.  It  would  appear, that  in  Soot- 
land,  a  man  or  a  single  woman  may 
be  restrained  from  anticipation;  and 
it  is  only  on  technical  reasoning  that 
the  contrary  is  held  in  England. 
(n)  1  Beav.  1. 
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BBBTKAINT  ON 
ANTICIPATION  : 
WORDS  SUF- 
FICIENT. 


WhatwordfwUl 
restnin  antidpa- 
tion. 


If^  again^  the  gift  be  made  for  her  separate  iise^  with  a 
restraint  upon  anticipation^  she  will^  according  to  the  same 
judge  (who  has  done  much  to  mature  this  branch  of  the 
law)  have,  during  the  coverture,  the  present  enjoyment  of 
an  unalienable  estate,  independent  of  her  husband. 

The  moment,  however,  that  she  becomes  again  single, 
the  separate  use,  and  the  restraint  on  anticipation,  will 
both  cease,  though  still  capable  of  revival,  and  subject 
to  extinction  upon  subsequent  marriage,  and  subsequent 
discoverture,  toties  quoties  (o). 

Like  the  separate  use  itself,  (of  which  it  is  the  guard,)  the 
restraint  upon  anticipation  requires  for  its  establishment  no 
technical  form  of  words.  But  the  intention  must  be  clear  {p). 

It  is  not  necessary  (as  seems  to  have  been  thought  by 
some)  that  express  negative  words  should  be  introduced  in 
the  receipt  clause  (q). 

And  although  the  intention  to  restrain  anticipation 
must  be  clear,  the  Court  will  not  require  words  so  strong 
as  that,  by  possibility,  they  may  not  admit  of  a  contrary 
interpretation.  The  question  will  always  be  one  of  rea- 
sonable construction,  and  not  of  grammatical  criticism. 
Thus,  in  a  late  case,  where  anticipation,  by  way  of  appoint- 
ment, was  in  express  terms  interdicted,  the  Vice-Chan- 
cellor  of  England  having  held  that  anticipation  by  way  of 
assignment  was  permissible,  because  not  in  so  many  words 


(o)  TuUett  y.  Armttrong,  1  Beav.  1 
S.  C.  on  appeal,  4  Myl.  &  Cr.  377 
Scarhorcmgh  y.  Borman,  1  Beav.  34 
S.  C.  on  appeal,  4  MyL  &  Cr.  377 
Clarke  T.  Jaqiies,  1  Bear.  36  ;  Dixon 
V.  JHocon,  1  Beav.  40. 

(p)  It  seems  at  one  time  to  have 
been  thought,  that  the  restramt  on 
alienation  did  not  arise  with  the 
same  facility  of  inference  as  the 
separate  use.  But  I  apprehend  there 
is  now  no  difference.    The  question 


in  both  cases  is  one  of  intention.  See 
Lord  Lyndhurst's  decision  in  Broton 
y.  Bamford,  1  Phil.  620.  See  also 
Hovey  y.  BUJcemom,  9  Yes.  524  ; 
where  even  in  the  time  of  Sir  W. 
Grant,  a  mere  constructiye  inference 
of  intention  was  held  sufficient  to 
establish  the  restraint 

{g)  Harr<yp  v.  ffoioard,  3  Hare, 
624 ;  Broum  r.Bamford,  1  PhiL  620 ; 
16  Law  Journal,  N.  S.  Chan.  361 ; 
10  Jut.  447. 
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prohibited;    but  on  appeal.  Lord  Chancellor  Lyndhurst    restraint  on 

reversed  his  Honour's  decision.      The  case  was   one  of  ToTd^IuT-' 

a  bequest  to  trustees,   to   pay  the  income  of  property       ^^c^^^- 

to  such  person  or  persons  as  a  married  woman  should,  by 

writing  under  her  hand,  but  not  by  way  of  anticipation 

appoint ;  and  in  default  of  such  appointment  into  her  proper 

hands,  for  her  sole  and  separate  use,  with  a  direction  that 

her  receipts,  notwithstanding  coverture,  should  be  good 

discharges.     Lord  Lyndhurst  decided,  that  the  restraint 

applied  to  an  assignment,  as  well  as  to  an  appointment  in 

execution  of  her  power ;  his  Lordship  observing  that  it 

could  not  reasonably  be  supposed  that  the  testator  would 

have  been  so  careful,  as  he  evidently  was,  to  exclude  one 

mode  of  anticipation,  and  at  the  same  time  mean  to  leave 

the  property  subject  to  alienation  in  another  form  (o). 

A  similar  decision  was  pronounced  by  Vice-Chancellor 
Bruce  in  Moore  v.  Moore  {p),  where  under  a  marriage- 
settlement,  certain  money  and  stock  were  vested  in  trustees 
upon  trust,  during  the  joint  lives  of  the  husband  and  wife, 
to  pay  the  interest  and  dividends  to  such  persons,  and  for 
such  purposes,  as  the  wife  should,  by  any  writing  under 
her  hand,  except  in  any  mode  of  anticipation^  direct  or 
appoint;  or  in  default  thereof,  into  her  own  hands,  for  her 
separate  use ;  and  so  that  her  receipts,  or  the  receipts  of 
her  appointee,  should  be  good  discharges.  His  Honour 
held  her  to  be  restrained  generally,  and  altogether,  not 
only  from  appointing,  but  from  assigning. 

A  marriage  settlement  directed  the  trustees  during  the 
wife's  life  to  receive  the  income  of  the  settled  property, 
when  and  as  often  as  the  same  should  become  due,  and  to 
pay  it  to  such  person  or  persons  as  she  might  from  time 
to  time  appoint,  or  to  permit  her  to  receive  it  for  her 
separate  use;  and  it  declared  that  her  receipts,  or  the 

(o)  Bnyum  v.  Bamfwd^  1  Phil.  620.  (p)  1  Coll.  54. 

z 
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RESTRAINT  ON  recclpts  of  Riiy  person  or  persons^  to  whom  she  might 
appoint  the  same^  after  it  shotUd  become  due^  should  be 
valid  discharges  for  it.  The  Vice-Chancellor  of  England 
held^  that  the  wife  was  restrained  from  anticipation  (g). 

In  Harnett  v.  M^Dougall  (r),  property  was  held  upon 
trust  to  pay  the  dividends  to  such  person  as  a  married 
woman  should  (but  not  by  way  of  anticipation)  appoint ; 
and  in  default  of  appointment,  to  her  for  her  separate  use ; 
and  it  was  declared  that  the  receipts  of  her,  or  her 
appointee,  should  be  good  discharges.  Lord  Langdale 
held  that  she  could  not,  by  anticipation,  charge  the 
dividends  not  accrued  due. 

A  gift  of  property  to  separate  use,  "  but  not  to  be  sold 
or  mortgaged,^^  was  held  by  Vice-ChanceUor  Wigram  to 
be  subject  to  this  restraint  («). 

But  a  mere  direction  to  pay  income  to  the  wife's  separate 
\x»Qfrom  time  to  ^ime,  will  not  restrain  her  from  alienation  (/). 

In  Acton  v.  White  (t<),  a  testator  devised  a  freehold  estate 
to  trustees  in  trust  to  pay  the  rents  as  the  same  should 
become  due  aad  payable  into  the  haads  of  his  wife,  and 
not  otherwise^  for  her  life  to  her  separate  use;  and  he 
directed  that  the  receipts  of  his  wife  alone,  for  what  should 
be  actually  paid  into  her  own  proper  hands,  should  be 
good  discharges  to  his  trustees.  Sir  John  Leach  held 
that  the  wife  was  not  restrained  from  alienation;  his 
Honour  observing  that  the  words  were  intended  only  to 
exclude  the  marital  right ;  that  is,  to  establish  a  separate 
use  in  the  wife;  but  that  they  did  not  go  the  further 
length  of  ^^controlling  the  right  of  disposition  which  is 
incident  to  property.'' 


Words  fnsnf- 
fldent  for  this 
purpose. 


(j)  Field  Y,  Ewms,  16  Sim.  375. 
(r)  8  Beav.  1 87. 

(«)    Steedman  v.  Pocle,  6  Hare, 
193. 

(0  Pishes  T.  White,  11  Vea.  222; 


Clarke  v.  PiOw,  3  Bro.  C.  C.  568  ; 
Qlyn  V.  Baster,  1  You.  &  Jer.,  Exch. 
in  £q.  329. 
(u)  1  Sim.  &  Stu.  429. 
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In  AlesBander  v.  Young  (a?),  stock  was  bequeathed  to  the    bestraint  on 


separate  use  of  a  married  woman  for  life,  and  after  her 
decease  to  her  appointee  by  deed  or  will;  with  a  direction 
that  any  appointment  by  deed  should  not  come  into  operation 
until  after  her  death.  This  was  held  by  V.  C.  Wigram  to 
be  no  restraint  upon  anticipation.  If  his  Honour  had 
not  so  decided,  it  might,  perhaps,  have  been  thought  that 
the  testator's  intention  was  diflferent  (y). 


ANTICIPATION  : 
INSUFFICIENT 
WORDS. 


SECTION  IV. 


PIN-MONEY. 


1.  RetemhUs  iepcmx^e  UK, 

2.  Definition  . 


.  317 
.  317 


3.  ffow  it  differs  from  serrate 

use 318 

4.  How  from  paraphernalia    .  318 

5.  When  wife  presumed  to  waive 
pin-moTiey  .  .  318 


6.  If,  she  survive,  entitled  only 

to  one  yearns  a/rrear        .     .319 

7.  Effect  of  her  becoming   in- 
some  319 

8.  Wife^s  misconduct  not  neces- 
sarily a  bar  to  the  claim     .  320 

9.  Wif€s  samngs  out  of  h>ouse- 
heepingftmd      .        .        .  320 

10.  fferprqfits  on  farm  produce  320 


PIN-MONEY. 


The  wife's  pin-money  has  several  points  of  resemblance  nesemwea  sepa- 
to  her  separate  estate,  and  in  some  respects  is  but  faintly 
distinguishable  from  it. 

Pin-money  may  be  defined  a  provision  for  the  wife's  Definition. 


(x)  6  Hare,  393. 

(y)  I  may  here  mention  a  case  of 
Newton  v.  Baker,  2  Beav.  112, 
where  a  testator  bequeathed  to  his 
daughter,  a  married  woman,  25,000^. 
for  her  own  absolute  use,  without 
liberty  to  sell  or  assign  during  her 
natural  life.  According  to  the  report. 
Lord  Langdale  held  that  she  took 
absolutely,  '<  with  a  restriction  against 
alienation  during  life."'  The  mar- 
ginal note  describes  her  as  a  femme 
sole,  which  she  was  not  when  the  gift 


took  effect.  It  must  not  be  inferred 
from  this,  that  a  single  woman  can 
be  restrained  from  anticipation.  The 
decision  really  imports  no  more  than 
that  she  took  an  absolute  interest  in 
the  property  bequeathed.  It  was 
urged  that  she  took  for  life  only. 
The  case  was  not  one  of  separate  use ; 
nor  is  it  of  much  value,  though 
somewhat  startling  on  a  first  perusal. 
There  is  evidently  an  error  in  the 
report. 

z2 
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PIN-MONET, 


How  it  differs 
from  separate  use. 


How  from  pan- 
phonalia. 


When  wife  pre- 
sumed to  waive 
pin-money. 


dress  and  pockety  to  which  there  is  annexed  a  duty  of 
expending  it  in  her  "  personal  apparel^  decoration,  or  orna- 
ment ^^  (c). 

In  this  respect  it  diflTers  from  separate  property  which, 
as  we  have  seen  {d),  the  wife  enjoys  as  a  femme  sole, 
and  subject  to  no  duty  or  control  in  the  mode  of  its 
application. 

Fin-money  also  differs  from  paraphernalia,  in  respect 
that  it  is  enjoyed  by  the  wife  during  coverture ;  whereas 
her  right  to  paraphernalia  does  not  arise  till  she  has  become 
a  widow  (e). 

When  pin-money  is  secured  by  ante-nuptial  settlement,  it 
will  be  binding  not  only  on  the  husband  but  on  his  creditors. 

It  would  seem  that  pin-money  is  generally  understood  to 
move  from  the  husband.  The  law  apparently  conceives  that 
the  splendour  of  the  wife's  appearance  contributes  to  his 
enjoyment  (/) ;  and  she  is  to  attire  herself  according  to  his 


(c)  Per  Lord  Langdale,  Joddrd 
v.Joddrd,  9  Beay.  1.  Its  amount, 
however,  is  oocasiooally  so  great,  as 
to  suggest  that  somethmg  more  is 
meant  than  a  provision  for  dress,  or 
pocket-money.  Thus  the  marriage 
settlement  of  Mrs.  Wellesley  Pole 
secured  her  an  income  of  12,000Z. 
a-year  for  pin-money.  See  2  Russ.  1. 
And  as  to  the  duty  of  expending  it 
in  personal  decoration,  Sir  Edward 
Sugden  (in  his  work  just  published  on 
the  Law  of  Property  as  administered 
by  the  House  of  Lords,  p.  166)  holds  it 
to  be  a  duty  of  imperfect  obligation. 
Johnson  says  pin-money  means  an 
''allowance  for  the  wife's  private 
expenses  vntJiotU  account.''*  Besides 
personal  decoration,  its  objects,  it 
would  appear,  may  be  charities  to 
the  poor,  and  largesses  to  servants, 
or  attendants.  See  Howard  v.  Digby, 
2  a.  &  Fin.  658  ;  8  Bligh,  224. 


(d)  See  supra,  p.  285. 

(e)  See  supra,  p.  152. 

(/)  Lord  Brougham  holds,  in 
Howard  v.  Dighyy  2  CL  &  Fin.  658. 
and  8  Bligh,  224,  that  pin-money  is 
''  a  fund  which  the  wife  may  be  made 
to  spend  during  the  coverture  by  the 
intercession  and  advice,  and  at  the 
instance  of  her  husband."  The  hus- 
band may  say  to  his  wife,  « If  you 
do  not  dress  yourself  as  you  ought 
to  do,  what  occasion  have  you  for 
pin-money  ! "  Again,  his  Lordship 
adds,  ^  To  be  spared  the  eyesore  of  a 
wife  appearing  as  misbecomes  her 
station — that  is  the  object  of  pin- 
money."  Sir  Edward  Sugden,  how- 
ever, in  his  work  just  published, 
on  the  administration  of  the  Law  of 
Property  by  the  House  of  Lords,  p. 
166,  says :  "  The  wife's  pin-money  is 
not  a  fund  which  she  may  be  made 
to  spend  during  her  coverture.    She 
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rank,  not  her  own.  Therefore,  if  she  permit  her  pin-money     pin-money. 

to  run  in  arrear,  it  is  said,  that  should  she  survive  her  n  she  survive, 

husband,  she  wiU  be  entitled  to  demand  only  one  year's  oneyear^Tii^ir. 
arrear  prior  to  his  death  {g). 

Nay,  it  has  been  decided  by  the  House  of  Lords,  that  Effect  of  her 

,  .  .  becoming  insane. 

if  she  become  insane,  and  so  remain  till  her  death,  her 
personal  representatives  will  not  be  allowed  any  arrears, 
even  although  the  pin-money  were  secured  by  an  ante- 
nuptial settlement  (A). 

The  object,  in  short,  of  pin-money  is  to  enable  the  wife 


may  recover,  if  she  pleases,  her  pin- 
money  annually,  or  at  the  times  fixed 
by  the  settlement ;  and  though  she 
were  a  miser  and  a  slattern,  her 
husband  would  be  without  remedy. 
Nothing  could  strike  more  fatally  at 
the  peace  of  families  than  a  doctrine 
which  would  enable  a  husband  to 
coerce  his  wife  in  the  expenditure  of 
her  pin-money,  or  call  her  to  an 
account  for  its  application.*' 

(g)  Peacock  v.  Monk,  2  Ves.  Sen. 
190  ;  Thrupp  v.  Ifarman,  3  Myl.  & 
K.  513. 

(h )  See  Lord  Chancellor  Brougham's 
Speech  in  Howard  v.  Digby,  2  CI.  & 
Fin.  658,  and  8  Bligh,  224.  Sir 
Edward  Sugden,  (Law  of  Property 
as  administered  by  the  House  of 
Lords,  p.  163),  in  commenting  on 
Howard  v.  JHgby,  observes,  **  The  wife 
was  incapable  of  assenting  to  the  hus- 
band's appropriating  any  part  of  the 
pin-money  to  his  own  use.  If  the  wife, 
whilst  sane,  had  received  her  pin- 
money,  any  savings  would,  notwith- 
standing what  was  said  in  the  House 
of  Lords,  on  the  general  doctrine, 
clearly  belong  to  the  wife  sur- 
viving.* During  the  lunacy  there  was, 
we  will  suppose,  a  large  saving. 
Why  should  she,  surviving,  be  de- 
prived of  her  right  to  it  ?    Suppose 


her  then  to  have  recovered  her 
mental  faculties  (she  lived  five  years 
after  her  husband),  why  should  she 
not  have  the  fund  belonging  to  her 
by  contract— and  remaining  unpaid 
and  unapplied,  to  add  to  her  enjoy- 
ments— to  replace  her  long-neglected 
wardrobe,  and  the  ornaments  of  her 
person — ^to  re-establish  her  charities, 
to  reward  her  ancient  dependants  ? 
Her  lunacy,  no  doubt,  was  a  heavy 
calamity ;  but  the  husband  was  not 
to  seek  for  compensation  in  appro- 
priating the  income  expressly  pro- 
vided for  her  by  her  marriage  settle- 
ment I  have  once  more  looked  into 
all  the  cases  on  this  subject ;  but  I 
cannot  find  any  which  would  support 
this  decision  of  the  House  of  Lords. 
There  are,  however,  several  which  it 
would  seem  to  be  difficult  to  recon- 
cile with  that  authority.''  The  truth 
is,  the  rules  respecting  pin-money 
are  not  very  rational ;  but  fortunately 
few  cases  now  arise  upon  it.  Separate 
use  has,  in  a  great  measure,  super- 
seded it.  The  theory  propounded 
by  Lord  Chancellor  Brougham  in 
Howard  v.  Digby,  and  that  put  for- 
ward by  Sir  Edward  Sugden  in  this 
note,  are  widely  opposed.  Yet  boUi 
have  the  merit  of  plausibility.  When 
such  men  differ,  who  shall  decide  % 
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Wife's  miscon- 
duct not  npoes- 
sarily  a  bar  to 
the  claim. 


Wife's  sayings 
out  of  house- 
Iceeping  fund. 


Her  profits  on 
farm  produce. 


(without  constantly  appealing  to  her  husband)  to  attire 
and  deck  herself  in  a  style  corresponding  with  his  position 
in  the  world. 

If  the  pin-money  be  secured  by  ante-nuptial  settlement 
or  articles,  the  misconduct  of  the  wife,  how  flagrant  soever, 
will  not  prevent  the  Court  from  enforcing  her  rights  so 
secured  (i). 

According  to  certain  old  cases,  it  would  appear  that  the 
wife  was  formerly  supposed  to  acquire  a  separate  right  of 
property  in  her  savings  out  of  the  allowance  made  by  her 
husband  for  housekeeping  {k).  So,  where  the  husband 
allowed  the  wife  to  make  profit  of  butter,  eggs,  poultry, 
pigs,  fruit,  and  other  such  things,  which  arose  on  his  farm, 
and  which  allowance  he  called  her  pin-money, — ^it  was  held 
that  this  established  a  separate  ownership  in  her  (/).  But 
these  cases  are  now  of  doubtful  authority ;  and  it  would 
rather  appear  that  in  order  to  enable  the  wife  to  acquire 
property  from  her  husband,  "  nothing  less  will  do  than  a 
clear  irrevocable  gift  to  some  person  as  a  trustee,  or  some 
distinct  act  of  his,  by  which  he  divests  himself  of  the  pro- 
perty, engaging  to  hold  it  as  a  trustee  for  the  separate  use 
of  his  wife"  (wi). 


(i)  See  supra,  p.  257,  as  to  set- 
tlements  in  pursuance  of  ante>nuptial 
articles. 

(Je)  Sir  PatU  NeaPs  case,  cited  in 
Precedents  in  Chancery,  44,  297. 
See  2  Rep.  138.  But  see  TyrreWa 
ease,  Freem.  304,  where  the  wife 
claimed  jewels  purchased  out  of  her 
savings  from  a  yearly  sum  allowed 
her  for  her  expenses    during   the 


marriage  ;  but  it  was  held  that  what- 
ever she  saved  was  her  husband's ; 
and  see  also  section  on  **  The  Wife's 
Earnings,"  supra,  p.  44. 

(l)  Slarming  v.  Style,  3  P.  Wms. 
337. 

{m)  Macleam  v.  LomglarndB,  5  Yes. 
79.  See  also  WaUer  v.  Hodge,  2 
Swanst.  92,  where  Sir  William  Grant 
reviews  the  cases. 
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SECTION  V. 


WIFE'S  SEPARATE   TRADING  (o). 


SEPARATE 
TRADING. 


1.  J3y  ante-nv^tial  or  post-nv^ 

tial  agreement        .        .    .  321 

2.  Hecognised  by  the  Common 
Law  Courts        .        .        .  321 

3.  Wife  considered  at  law  the 
agent  of  her  trustees        .     .  321 

4.  ffer  trading  property  not 
distrihvtahle  under  hus- 
ba/nd*s  Jiat         .         .         .  322 

5.  She  eamnoi  be  made  a  banh- 
rupt 322 

6.  Whether  the  trade  be  separate 

or  joint      ....  322 

7.  When jointyihe stock iai trade 


will  be  liable  to  the  hus- 
bancPs  debts       .        .         .  322 

8.  ffiuband^s  liabiUties  where 

h>e  participates       .         .     .  322 

9.  She  cannot  negotiate   secu- 
rities in  her  own  nam^e        .  323 

10.  Cases  in  Eqmty ,    .        .     .  323 

11.  Separate  trading  a,C€ording 

to  the  custom  of  London      .  323 

12.  Extract  from  the  Liber  Albus  324 

13«  Husba/nd* 8  intermeddling  ex- 
cluded      ,        .        .     '  .  324 

14.  Wife  may  be  m,ade  a  bank- 
rupt       324 


It  appears  that  a  wife  may,  by  virtue  of  an  ante-nuptial  Bysnte-nuptiai 
or  post-nuptial  agreement  with  her  husband,  carry  on  a  agreement. 
trade  on  her  own  account  independent  of  him.     This  is 
called  her  separate  trade ;  of  which  a  very  short  notice  wiU 
suffice. 

When  the  agreement  is  made  previously  to  marriage,  it 
will  bind  the  husband  and  his  "creditors;  when  made 
during  the  coverture  it  binds  the  husband  only,  but  is 
void  against  creditors  {b). 

This  species  of  agreement  seems  to  be  recognised  in  the  Reeognised  by 

the  Common  Law 

Common  Law  tribunals.     If,  for  the  purpose  of  enabling  courts. 
her  to  carry  on  a  separate  trade,  property  be  vested  in 
trustees  before  the  marriage  (c),  the  wife  will,  at  law,  be  wife  considered 
considered  as  their  agent,  and  in  that  character  will  have  of  her  trustees. 


(a)  This  subject  does  not,  in  strict- 
ness, range  itself  under  the  head  of 
the  '*  equitable  rights  of  married 
women."  But  in  small  matters  it  is 
occasionally  convenient  to  disregard 
symmetrical  divisions. 


(6)  2  Rop.  165. 

(c)  It  is  no  objection  to  such  a 
settlement,  that  there  is  no  inventory 
of  the  goods  thus  intended  to  be 
settled.    3  Term  Rep.  618. 
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SEPARATB 
TRADIUQ. 


Her  trading  pro- 
perty not  dis 
tributable  nnda 
husband' 8  tiat. 

She  cannot  be 
made  a  banlorupt. 


Whether  the 
trade  be  separate 
or  joinL 

When  Jofait  the 
stock  in  trade  irffl 
be  liable  to  the 
husband's  debts. 


Husband's  liabi- 
lities where  he 
participates. 


the  benefit  of  the  property^  and  enjoy  its  increase  and 
profits  independently  of  her  husband  and  &ee  from  liability 
in  respect  of  his  debts  {d). 

When  the  wife  is  a  sole  trader,  her  trading  property  is 
not  distributable  under  her  husband^s  fiat  (c). 

Although  she  trade  separately,  she  is  not  regarded  as 
sufficiently  a  femme  sole  to  be  herself  made  a  bankrupt  (/). 
But  in  Exparte  Franks  (g),  it  was  held  that  the  wife  of  a 
convict  sentenced  to  transportation  was  liable  to  be  made 
a  bankrupt,  she  being  a  trader,  although  her  husband 
remained  in  this  country. 

The  question  whether  the  trade  be  carried  on  solely  by 

the  wife,  or  jointly  with  the  husband,  is  a  question  of  fact 

for  the  jury.     K  they  find  that  it  is  a  joint  business,  the 

stock  in  trade  wiQ  of  course  be  subject  to  the  husband^s 

obligations  (A). 

So,  on  the  other  hand,  the  husband  will  be  liable  for  the 
debts  of  the  concern,  if  it  appear  that  he  participates  with 
his  wife  in  its  benefits.  Thus  in  Petty  v.  Anderson  (i)  the 
husband  and  wife  were  living  together,  and  the  business 
was  carried  on  in  the  house,  though  the  wife's  name 
appeared  alone  in  the  purchase  of  goods,  in  the  bills  of 
parcels,  in  the  parish  rates,  and  in  a  contract  with  the 
parish  officers ;  yet,  inasmuch  as  the  husband  partook  of 
the  profits,  and  was  cognisant  of,  and  assented  to,  the 
dealings,  he  was  held  liable  for  goods  delivered  at  the 
house  for  the  purposes  of  this  trade  [j). 


(d)  Jarmam,  v.  Wooloton,  3  Term 
Bep.  618.  See  Exparte  Martin, 
2  Rose,  331. 

(e)  Laviey,  Phillips,  3  Burr.  1783. 
(/)  2  Rop.  175.    But  if  she  is  a 

trader,  according  to  the  custom  of 
London,  she  may  be  made  a  bankrupt. 
See  infra,  p.  324. 

(g)  7  Bing.  763 ;  6  M.  &  P.  1  ; 


but  see  Williamson  y.  Dawes,  9  Bing. 
292  ;  2  M.  &  Scott,  352. 

{h)  Jarmun  v.  Wooloton,  3  Term 
Rep.  618. 

(t)  2  Car.  &  P.  38  ;  3  Bing.  170. 

{j)  See  Barlowe  v.  Bishop,  1  'East, 
483 ;  3  Esp.  266,  and  Coates  y.  Davies, 
1  Camp.  485. 
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But  it  appears  that  she  cannot  give^  negotiate^  or  accept      separate 

....  ,_.  TRADING 

securities  in  her  own  name  (k).  bt  custom  of 

There  are,  so  far  as  I  have  seen,  no  modem  cases  in       ^^'^^' 
Equity  upon  the  wife's  separate  trading.     Those  cited  by  ftotelSSritfe?^ 
Mr.  Roper  (/)  are  not  very  satisfactory.     One  is  Cecil  v.  c^^^^ty. 
Juxon  [m),  where  Sir  Joseph  Jekyll  held,  that  in  conse- 
quence of  a  husband  having  deserted  his  wife,  the  property 
acquired  by  her  during  his  absence  should  be  regarded  as 
separate. 

But  it  is  doubtful  whether  this,  though  just,  be  correct 
either  at  law  or  in  Equity.  Besides,  there  were  special 
circumstances  in  the  case  which  must  prevent  us  from 
regarding  it  as  laying  down  any  general  rule.  Another 
case  in  Equity,  commented  on  by  Mr.  Roper,  is  Lamphir 
V.  Creed [n)f  before  Sir  W.  Grant,  "in  which,''  as  Mr. 
Jacob  says  (o),  "  it  seems  to  have  been  taken  for  granted 
that  the  circumstance  of  the  husband  absenting  himself, 
or  permitting  her  to  trade  separately,  would  not  alone 
divest  him  of  his  interest  in  property  acquired  by  her." 

Whether  there  is  much  to  recommend  the  policy  of 
permitting  a  wife  to  trade  in  this  way  separately  from  her 
husband,  is  a  question  which,  perhaps,  would  not  be 
entirely  overlooked  in  a  Court  of  Equity.  But  the  Chancery 
Reports,  so  far  as  I  can  see,  are  on  this  subject  barren  of 
instruction. 

With  regard  to  the  "Custom  of  London,"  by  which  a  sep»»te trading 

.     ,  .  1  "I     T  T  /,  according  to  the 

mamed  woman  is  enabled  to  trade  as  a  femme  sole,  I  custom  of 

'         London 

extract  a  passage  from  the  learned  and  elaborate  work  of 
Mr.  Roper  {p).  The  Liber  Albus  in  the  town-clerk's  oflSce 
states  that — "Where  a  femme  covert  of  the  husband, 

(i)  Barlowe   v.    Bishop,  1  East,  (o)  2  Rop.  173,  n. 

432  ;  3   Esp.  266.     See   Coates  v.  {p)  2   Rop.   Hus.  &  Wife,  124. 

Daviesy  1  Camp.  485.  I  quote  this  respectable  writer,  with- 

(Z)  Vol.  ii.  pp.  172,  173.  out  comment  or  addition,  because  I 

(m)  1  Atk.  278.  find  no  modem  cases  on  the  subject 

(«)  8  Ves.  699. 
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8EPAAATB  uscth  BJij  cTaft  ID  thc  said  city  on  her  sole  account^  where- 

BT  CUSTOM  OF  ^f  thc  husbaiid  meddleth  nothings  such  a  woman  shall  be 

^^^^'  charged   as    a   femme  sole  concerning  everything   that 

Ezfcn«t  from  the  touchcth  the  Craft,  and  if  the  hnsband  and  wife  be  im- 

Liber  Albu.  ' 

pleaded,  in  such  case  the  wife  shall  plead  as  a  femme  sole ; 
and  if  she  be  condemned,  she  shall  be  committed  to  prison 
till  she  have  made  satisfaction,  and  the  husband  and  his 
goods  shall  not  in  such  case  be  charged  nor  impeached/' 
Upon  this  custom,  Mr.  Roper  says : — 
"  The  trade  must  be  carried  on  within  the  city,  and  on 
the  wife's  sole  account ;  it  seems,  therefore,  that  if  by  any 
means  it  can  be  proved  that  her  husband  had  any  concern 
in  it,  the  case  will  not  be  protected  by  the  custom  {q). 
Husbflsd's inter-        ''The  husbaud's  intermeddling  is   expressly  provided 

meddling  ex-  ,  ^  sr  j     r 

eluded.  against  by  the  custom.     He  may,  however,  determine  his 

wife's  trading  in  future,  but  he  cannot  do  so  in  retrospect ; 
neither  can  he  do  any  act  to  injure  her  creditors,  who  are 
entitled  to  be  satisfied  out  of  her  property  in  trade ;  but 
after  those  demands  are  satisfied,  he  may,  as  it  would 
seem,  by  law,  possess  himself  of  the  surplus  of  her  pro- 
perty ;  for  the  custom  does  not  extend  to  this  point,  it 

Wife  may  be       reff ardiuff  only  trade  and  commerce  "  (r) .     The  wife,  accord- 
made  a  bankmpt.  .  .  .        '  .    . 

ing  to  this  custom  was  held  liable  to  a  commission  of 
bankruptcy  {s). 

(q)  Langham  v.  Bewett,  Cro.  Car.  («)  3  Boir.  1783.    See  Beard  v. 

68  ;  3  Burr.  1782.  Webby  2  Bos.  &  PuL  97,  where  Lord 

(r)  Laviev.  PMUipSf  3  Burr.  1782,  Eldon  comments  on  the  cases. 
1785. 
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ANCIENT 
MAXIMS. 


The  putting  asunder  of  those  whom  God  has  joined  toge-  separations  by 

Drivate  arraiuM* 

ther^  is  prohibited  by  the  policy  of  the  law^  and  the  precepts  ment  andentiy 


oeoAured. 


of  religion.     Hence^  all  attempts  to   separate  husband 
and  wife  were  anciently  censured  as  contra  bonos  mores. 

Again,  the  voluntary  parting  of  married  persons  by  their  Treated  a.  nuiii- 
own  private  arrangement  necessarily  implied  some  contract 
between  them.     This,  however,  according  to  the  text  of 
Littleton,  could  not  be ;  for  he  tells  us  ^'  they  are  but  one 
person  in  law,'^  and  so  are  incapable  of  contracting  with  each 
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BCXXESIASTTCA.L 
DIYORCESw 


Eeelesiastical 
sentences  of 
diTorce  for 
adultery  and  for 
cmel^. 


FutQe  operation 
of  such  sentenoflfl. 


Bubstftation  of 
private  separa- 
tions, and  sanc- 
tion of  the  Civil 
Courts. 


other.  Hence^  all  agreements  for  separation  between 
husband  and  wife  were  anciently  treated  as  nullities. 

But  in  cases  of  adultery^  and  in  cases  of  cruelty^  on  the 
part  either  of  husband  or  wife,  the  Church  allowed,  and  by 
her  Spiritual  Courts  awarded,  sentences  of  divorce  a  mensd 
et  thoro.  And  the  practice  of  granting  such  sentences  for 
such  offences  became  a  part  of  our  social  institutions,  and 
was  recoguised  in  our  temporal  tribunals.  So  that  for 
adultery,  or  for  cruelty,  separations  by  ecclesiastical  autho- 
rity might  take  place  without  any  breach  of  the  law,  and, 
(as  we  must  suppose,)  without  any  offence  to  reUgion. 

Therefore  when  it  is  said,  as  in  many  cases  it  is  affirmed, 
that  the  separation  of  husband  and  wife  is  "  prohibited  by 
the  policy  of  the  law  and  the  precepts  of  religion,''  the 
proposition  must  be  received  with  those  exceptions  and 
qualifications  which  the  decisions  of  the  Spiritual  Courts 
annex  to  it. 

The  sentences  of  divorce  a  mens&  et  thoro  granted  by 
those  Courts  did  not  often,  it  must  be  owned,  repay 
the  pains  bestowed  in  obtaining  them.  For,  what  was 
their  effect?  The  husband  and  wife  were  indeed  per- 
sonally severed  from  each  other ;  but  the  tie  of  matrimony 
remained  still  unloosed.  They  did  not  cease  to  be 
spouses ;  they  were  merely  discharged  from  the  duty  of 
cohabitation.  They  might  at  any  time  again  come  together ; 
and  by  mutual  consent  put  an  end  to  the  sentence,  which 
in  fact  contemplated  and  invited  a  reconciliation. 

Under  these  circumstances,  it  was  a  natural  reflection, 
that  for  sentences  so  futile,  so  inconclusive,  and  so  unsa- 
tisfactory, separations  en  pais  might  advantageously  be 
substituted  in  all  cases  of  adultery  or  of  cruelty,  where  the 
parties  concerned  had  sense  enough  to  agree  to  such  pri- 
vate arrangements ;  which,  consequently,  were  frequently 
resorted  to  by  the  laity,  and  came  gradually  to  be  counte- 
nanced by  the  Temporal  Courts,  upon  the  principle  that 
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all  the  good  purposes  of  an  ecclesiastical  sentence  might    substitution 

-  ,        _  .         1         .   1  1  T   1  •        OF  PRIVATE  AB- 

thereby  be  attained  without  the  cost^  exposure^  and  humi-    ranqements. 
liation  necessarily  incident  to  a  judicial  inquiry  (a). 

Still  more  recently  it  will  be  found  that  the  Temporal  Extension  of  pri- 

''  yate  separations 

Courts,  proceeding  on  considerations  of  utiHty  and  con-  JJ^^J^^JJ*" 
venience,  saw  reason  for  extending  their  sanction  to  ^^yf*°* 
voluntary  separations  in  cases  where  neither  adultery  nor 
cruelty  appeared.  And  due  regard  being  had  to  recent 
decisions,  it  seems  now  idle  to  contend  (as  was  formerly 
asserted)  that  there  are  not  other  grounds,  entirely  inde- 
pendent of  adultery  and  of  cruelty,  upon  which,  according 
to  the  law  of  this  country,  a  husband  and  wife  may  justi- 
fiably separate  from  each  other. 

In  saying  so,  however,  I  do  not  profess  to  speak  the  Disapprobation 
sentiments  of  the  ecclesiastical  authorities,  who  technically  coorts. 
enjoy  the  exclusive  jurisdiction  in  causes  matrimonial; 
and  who  still  maintain  (in  opposition  to  our  Courts  of 
Equity  and  Common  Law)  that  there  can  be  no  valid 
separation  of  husband  and  wife  except  by  spiritual  sentence 
of  divorce  a  mens&  et  thoro  {b) ;  and  that  there  can  be  no 


(a)  <<l8  it  desirable,"  says  Lord 
Gottenham  in  the  House  of  Lords, 
<<  that  parties  should  be  compelled  to 
bring  such  complaint  in  the  Ecclesi- 
astical Court  to  public  discussion  1  ** 
See  Wilson  v.  WiUon,  1  House  of 
Lords'  Cases,  538. 

(b)  Contracts  of  separation  and 
covenants  to  abstain  from  suing  for 
restitution  of  conjugal  rights  are 
wholly  inoperative  in  the  Ecclesiasti- 
cal Courts.  Mortimer  v.  Mortimer^ 
2  Hagg.  Con.  Rep.  318,  where  Lord 
Stowell  thus  lays  down  the  rule  in 
Doctors*  Commons  :  "  This  Court 
considers  a  private  separation  as  an 
illegal  contract,  implying  a  derelic- 
tion of  stipulated  duties,  which  the 
parties  are  not  at  liberty  to  desert'' 


After  enlarging  on  this  point,  he 
concludes  by  saying,  that  the  Eccle- 
siastical Courts  "to  which  the  law 
has  appropriated  the  right  of  adjudi- 
cating upon  the  matrimonial  con- 
tract, have  uniformly  rejected  such 
covenants  as  insignificant  in  a  plea  of 
bar,  and  leave  it  to  the  other  Courts 
to  enforce  them  so  far  as  they  may 
deem  proper,  upon  a  more  favour- 
able view  (if  they  entertain  it)  of 
their  consistency  with  the  principles 
of  the  matrimonial  contract.*'  See 
also  Wegtmeath  v.  Westmea^,  2  Hagg. 
Eccles.  Rep.  App.  115;  King  v.  San- 
8om,  3  Addams,  277.  This  last  case 
furnishes  a  strong  illustration  of  the 
disregard  paid  by  the  Spiritual 
Courts  to  deeds  of  separation. 
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ADYAMTAOBBOF  Valid  seiitence  of  divorce  a  mens&  et  thoro  without  some 

I*&IVATB  AR* 

charge  and  proof  of  adultery,  or  of  cruelty,  for  its  founda- 


llANOEMENTS. 


Ditragaid  of  Bueh 
disapprobation 
by  the  Civil 
Courts,  and  why. 


tion  {c). 

But,  in  the  words  of  one  who  wrote  too  little,  and  died 
too  soon  (rf),  "it  may  be  doubted  whether  there  is  any  prin- 
ciple of  policy  which  requires  that  matrimonial  disputes 
(unlike  all  others)  should  never  be  settled  by  private 
adjustment,  and  which  renders  it  better  to  litigate  than 
to  compromise  them.  In  cases  where  there  has  been  on 
one  side  that  species  of  misconduct  which,  according  to 
law,  ought  to  be  followed  by  a  state  of  separation  (e),  the 
public  is  not  injured  if  the  guilty  party  acquiesces  without 
a  judicial  process  in  that  state  which  the  law  has  declared 
to  be  right.  In  other  cases  where  the  conduct  has  not 
been  such  as  to  form  a  ground,  according  to  the  law  of  the 
Ecclesiastical  Courts,  for  a  compulsory  divorce,  it  is  stiU  a 
material  question  whether  causes  of  less  moment  may  not 
morally  justify  a  separation  by  consent.  And  though  the 
circumstances  may  sometimes  be  such  as  not  even  to  aflFbrd 
a  moral  justification,  it  is  to  be  remembered  that  the  law 
does  not  undertake  the  task  of  enforcing  every  moral 
duty ;  and  while  the  parties  immediately  concerned  are 
satisfied,  it  is  by  no  means  clear  that  any  public  interest 
renders  it  necessary  for  courts  of  justice  to  interfere,  and 
enter  in  each  case  upon  an  inquiry  into  moral  conduct ; 
an  inquiry  often  so  difficult  and  intricate,  that  any  con- 
clusion which  they  might  arrive  at,  would  be  as  Kkely  to 


(c)  It  is  not  necessary  to  cite 
authorities  for  this  proposition  ; 
because  it  is  notorious  that  there 
are  only  two  grounds  on  which 
divorce  a  mens4  et  thoro  can  be  ob- 
tained, namely,  adultery  and  cruelty. 

(d)  The  late  Mr.  Jacob.  See  2 
Rop.  277,  n. 

(e)  The    learned  writer    is  here 


referring  to  the  ecclesicutical  law;  aa 
appears  by  what  he  says  a  little  fur- 
ther on.  That  law,  however,  does 
not  say  that  in  all  instances  of  the 
misconduct  in  question  (i.e.  adultery 
or  cruelty),  there  ought  to  be  a  sepa- 
ration. It  merely  decrees  a  separa- 
tion where,  in  the  exercise  of  judicial 
discretion,  it  appears  proper  to  do  so. 
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be  wrong  as  to  be  right.     The  wide  difference  between  the  advantages  of 
views  of  different  judges  upon  these  points  proves  that  it    bangemenis. 
is  at  least  questionable  whether  the  toleration  at  present 
allowed    to    voluntary    separations    ought    to    be  with- 
drawn." 

The  toleration  here  referred  to  has  certainly  not  been  Private  separa. 

"^  tions  now  en- 

withdrawn  since  the  time  when  Mr,  Jacpb  wrote  (/).     On  SSflM^® 

^  V*'  '  CIyU  Courts ; — 

the  contrary,  private  separations  have  of  late  not  only  been 
judicially  sanctioned,  but  have  actually  been  enforced  by 
the  temporal  tribunals ;  and  this  too  in  cases  where  there 
was  no  charge  either  of  adultery  or  of  cruelty.  So  that  when 
matrimonial  discord  arises,  if  the  parties  wish  to  separate, 
it  appears  that  they  may  do  so  now  as  well  and  as  effec- 
tually by  mutual  a^eement  as  by  sentence  ecclesiastical ;  uxwer  same 

"  purposes  as  eccle- 

assuming  always  that  such  agreement  shall  embrace  the  ^^J^lJ***' 
usual  proper  and  approved  stipulations.  ""' 

There  is,  however,  one  state  of  circimistances,  and  one  exeeptwhereitis 

'  '  meant  to  go  to 

only,  in  which  a  resort  to  spiritual  authority  is  unavoid-  Pa^uament. 
able;    and  that   is   where    ultimate    dissolution  of   the 
marriage  by  bill  in  Parliament  is  contemplated  {g). 

With  that  solitary  exception,  I  repeat, — there  is  nothing 
to  be  gained  by  ecclesiastical  sentence  which  may  not 
equally  be  secured  by  private  agreement. 

No  less  true  is  it  that  by  private  agreement  many  useful 
purposes  may  be  provided  for,  which  the  parties  must 
forego  if  they  resort  to  Doctors'  Commons. 

When  husband  and  wife  are  separated  by  private  arrange-  After  separation 
ment,  they  still  continue  to  be  husband  and  wife  as  before :  GSband  and 

.       .       '    wife;— 

for,  in  the  great  case  of  Marshall  v.  Rutton  (A),  a  principle 
(which  had  been  disturbed  by  some  prior  determinations) 
was,  upon  much  consideration,  and  with  great  solemnity, 

(/)  1824.  tence  of  divorce  a  mensd  et  thoro. 

(g)  The  application  to  Parliament  See  Macqueen's    House  of   Lords, 

for  diyorce  a  vinculo  must  always  be  p.  496. 
preceded  by  an  ecclesiastical  sen-  (h)  8  Term  Rep.  545. 
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▲DYANTAGBs  ov  affirmed  and  reiterated  by  the  Court  of  King's  Bench^  to  this 

PRIVATE   ABi~ 

effect,  namely^  that  husband  and  wife  cannot  by  mutual 
agreement  change  their  legal  characters  and  capacities. 

But  although  this  is  undoubtedly  true  on  the  one  hand^ 
it  is  equally  clear  on  the  other^  that  a  deed  of  separation 
properly  firamed  will  discharge  both  husband  and  wife 
from  the  performance  of  one  of  the  cardinal  nuptial  duties 
— the  duty  of  cohabitation. 

No  doubt  the  Church  Courts  view  this  matter  differently. 
In  those  courts  a  deed  of  separation^  however  valid  at  law 
and  in  equity,  is  no  bar  to  a  suit  instituted  for  restitution 
of  conjugal  rights.  But  if  after  executing  a  valid  deed  of 
separation,  the  husband  or  wife  were  to  resort  to  this  eccle- 
siastical remedy,  Equity  would  interpose  by  injunction; 
otherwise  the  wheels  of  the  civil  and  clerical  jurisdictions 
would  be  locked  in  each  other,  and  the  business  of  human 
life  could  not  go  on. 

Such  injunctions  were  formerly  made  the  subject  of 
ingenious  doubts.  In  particular,  it  was  insisted  that 
Equity  would  not  enjoin  where  it  had  not  concurrent 
jurisdiction.  But  there  are  precedents  to  the  contrary  (t). 
And  at  any  rate  the  difficulties  in  question  are  put  an  end 
to  by  the  late  decision  of  the  House  of  Lords  in  Wilson  v. 
Wilson  {k). 


(i)  In  TothilPs  Rep.  13  &  14,  no 
less  than  six  different  cases  are  men- 
tioned of  injunctions  by  the  Court  of 
Chancery  to  stay  proceedings  in  the 
Ecclesiastical  Court.  See  ffUl  v. 
Turner,  1  Atk.  515  ;  W^est,  195. 

(Jc)  1  House  of  Lords'  Cases,  538. 
In  the  Stockton  Railway  Company  v. 
The  Leeds  and  Thirsk  Compam/yy2  Phil. 
670,  Lord  Chancellor  Cottenham  held 
without  any  hesitation  that  the  Court 
of  Chancery  had  jurisdiction  to  re- 
strain a  party  from  petitioning  Parlia- 
ment, although  no  one  ever  imagined 


that  there  was  a  concurrent  jurisdic- 
tion in  such  a  case.  The  injunction 
affects  not  the  Court  but  the  party. 
Lord  Cottenham  in  this  last  case  said, 
that  there  could  be  no  doubt  upon  the 
question,  ^  except  by  the  same  con- 
fufdon  of  ideas  which  gaye  rise  to  the 
old  discussion  between  Courts  of  Law 
and  Equity,  which  had  been  so  long 
set  at  rest,  and  which  was  founded 
on  the  supposition  that  the  injunction 
operated  on  the  Court,  and  not  on  the 
party." 
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An  agreement  for  the  separation  of  husband  and  wife, 
is  usually  by  formal  deed ;  but,  like  other  agreements,  it 
may  also  be  by  executory  articles  (a). 

The  instrument  ought  not  to  be  framed  prospectively, 
that  is,  with  a  view  to  a  separation.   The  law  supposes  the 
evil  to  have  been  done,  and  assumes  that  the  object  of  the 
deed  is  to  embody  the  best  arrangement  that  the  actual 
circumstances  may  admit  of. 

According  to  a  conmion  form  the  deed  sets  out  as 
follows : — 

This  indenture,  made  &c.,  between  A.  B.  (the  husband),  of  the  first 
part ;  C.  D.  (the  wife  of  the  said  A.  B.,  but  now  living  separate  and  apart 
from  him),  of  the  second  part ;  and  E.  F.  and  G.  H.  (trustees),  of  the 


USUAL  PBO- 

VISIONS  IN 

DBED8  OF 

SEPARATION. 


(a)  As  in  the  late  case  of  Wilson 
T.  Wilson^  1  House  of  Lords'  Cases, 
538.  Whether  an  agreement  for  the 
separation  of  husband  and  wife  is 
an  agreement  ''in  consideration  of 
marriage/'  and  whether  as  such  it 


comes  within  the  provisions  of  the 
Statute  of  Frauds,  sect  4,  already 
commented  upon  (supra,  p.  226),  are 
questions,  so  far  as  I  know,  not 
decided. 

A  A 
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USUAL  PRO-  third  part.     Whereas  unhappy  differences  have  arisen  and  do  still 

VISIONS  IN  subsist  between  the  said  A.  B.  and  C.  D.,  and  by  reason  of  the  same  they 

DEEDS  OP  ,  . 

SEPARATION.  o&^Q  agreed  to  live  separate  and  apart  from  each  other. 


statement  of  Now,  without  attempting  to  define  what  shelly  or  what 

cause  of  separa- 

««"»•  shall  not^  be  deemed  in  the  Civil  Courts  a  sufficient  cause 

of  separation^  it  may  be  affirmed  that  the  most  adequate 
causes  are  adultery  and  cruelty  ;  because  each  of  these 
causes  forms  a  ground  for  divorce  a  mensll  et  thoro  in  the 
Ecclesiastical  Courts.  When  the  separation^  therefore, 
has  been  occasioned  by  adultery  and  cruelty,  or  by  either 
of  these  causes,  it  seems  a  very  imperfect  representation 

Phrase  "unhappy  or  Suggestion  of  the  fact  merely  to  say  that  "unhappy 

differences  have  arisen,"  &c. ;  a  form  of  expression  which 
does  not  intimate  delinquency  or  even  serious  impropriety; 

Cause  of  sepaza-    but  scems  rather  to  point  at  matrimonial  bickerings;  or 

at  all  events  something  too  trivial  to  justify  a  separation. 

Thus,  suppose  after  a  suit  for  divorce  instituted  in  the 
Ecclesiastical  Court,  that  the  parties  (as  often  happens)  are 
advised  to  abandon  it,  and  to  execute  a  deed  of  separation ; 
there  cannot  be  a  doubt  that  in  such  a  case  the  deed 
ought  to  recite  the  suit  and  its  relinquishment,  because 
such  recital  announces  at  once  that  the  cause  of  separation 
was  not  frivolous,  but  one  in  respect  of  which  the  Ecclesi- 
astical Courts  would  have  entertained  a  suit  for  divorce  a 
mens&  et  thoro.  Besides,  an  additional  and  weighty  con- 
sideration is  furnished  by  the  compromise  of  litigation  (6). 
It  may,  perhaps,  be  said  on  the  other  hand,  that  the 
Temporal  Courts  will  not  inquire  into  the  cause  of  separa- 
tion (c).  In  Chugh  v.  Lambert  {d),  where  the  words  of  the 
recital  were  merely  that  "  divers  unhappy  differences  sub- 
sisted between  the  husband  and  wife,  in  consequence  of 

(h)  See  Joddrdl  v.  JoddreU,  9  See  also  WiUon  y.  Wihon,  1  House 

Beay.  45,  and   WiUm  y.  WUwm,  1  of  Lords'  Gases,  538. 

House  of  Lords*  Cases,  538.  (d)  10  Sim.  174. 

(c)  JoTieay,  Waite,  9  CI.  &  Fin.  101. 
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which  they  had  agreed  to  live  separate/^  Sir  Lancelot 
Shadwell  held  enough  was  said;  because  ''there  might 
have  been  circumstances  alluded  to  by  the  recital  which 
would  have  warranted  a  divorce  a  mens&  et  thoro/'  This 
decision,  however,  seems  rather  to  suggest  the  propriety  of 
making  the  instrument  to  stand  by  itself,  without  the  help 
of  inferences,  which  are  not  deduced  by  all  Judges  with  the 
like  facility. 

At  the  same  time,  we  are  not  to  understand  from  Chugh  Adultery  or 
V.  Lambert  that  pounds  which  would  warrant  a  divorce  sarytogiye 
a  mensa  et  thoro,  are  always  indispensable  to  support  a  *««<*• 
deed  of  separation.    None  of  the  cases  say  so.    The  law,  in 
fact,  does  not  view  the  severing  of  husband  and  wife  with 
that  indiscriminate  reprobation  which  some  Judges  have 
ascribed  to  it  (a). 


(«)  On  this  delicate  and  critical 
subject,  Mr.  Jacob  (2  Rop.274,  n.) 
expresses  himself  with  characteristic 
depth  of  penetration,  not  free  from 
boldness.  He  says  :  <<  The  law  does 
not  directly  prohibit  a  husband  and 
wife  from  living  in  a  state  of  Yolun- 
tary  separation.  So  long  as  both  are 
contented  with  their  state  of  separa- 
tion, there  is  no  law  to  prevent  or 
punish  its  continuance.  The  Eccle- 
siastical Courts  do  not  interfere  in 
these  casesi,  even  when  the  fact  of 
separation  comes  judicially  before 
them,  unless  their  assistance  be 
prayed  by  one  of  the  parties.  If  a 
suit  for  a  divorce,  or  for  a  declara- 
tion of  nullity  of  marriage  fails,  the 
sentence  is  confined  to  a  mere  dis- 
missal of  the  suit,-— not  proceedmg 
to  direct  a  return  to  cohabitation. 
1  Hagg.  129, 156,408  ;  2  Hagg.  168, 
1 98, 262.  The  compromise  of  a  suit 
for  restitution  of  conjugal  rights 
appears  not  to  be  prohibited.  2  Hagg. 
320.    And  it  seems  that  there  may 


be  cases  where  the  circumstances,  Eemarks  of 
though  not  sufficient  to  found  a  Mr- J«»b. 
sentence  of  separation  a  mens&  et 
thoro,  may  yet  justify  the  party  who 
has  withdrawn  from  cohabitation, 
and  therefore  furnish  a  defence  to 
the  suit  for  restitution  of  cpnjugal 
rights.  See  2  Hagg.  302,  313,  320, 
and  MoUny  v.  Mdonyt  2  Add.  249. 
In  suits  for  divorce  on  the  ground  of 
the  wife's  adultery,  it  is  expected  to 
be  shown  that  the  husband  has  not 
cohabited  with  her  since  the  disco- 
very of  her  ofifence,  and  this  is 
usually  pleaded.  2  Phillimore,  163. 
So  also  alimony  is  allowed  to  the  wife, 
with  a  view  to  her  living  separately 
during  the  pendency  of  any  matri- 
monial suit.  These  Courts,  therefore, 
do  not  treat  a  state  of  separation  as 
necessarily  unlawful.  Neither  do 
the  Civil  Courts  adopt  any  such  view. 
The  plaintiff,  in  an  action  for  crimi- 
nal conversation,  would  meet  with 
but  little  success,  if  after  his  wife's 
misconduct  had  come  to  his  know- 
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GbuiM  aecoring 
niftiiitciisnoB  to 
wife. 


The  deed  proceeds : — 

And  the  said  A.  B.  (the  husband)  hath  agreed  to  allow  and  paj  the 

said  C.  D.  (the  wife)  one  annuity  or  clear  yearly  sum  of  £ ,  as  and 

for  her  separate  maintenance  and  support  during  the  joint  lives  of 
himself  and  the  said  C.  D. 

Under  this  clause  the  husband  is  bound  to  pay  the  wife^s 
maintenance^  however  she  may  comport  herself  after  the 
separation;  a  provision  not  unlikely  to  encourage  mis- 
conduct. The  law  itself  declares  that  a  wife  guilty  of 
infidelity  forfeits  all  claim  of  support  from  her  injured 
husband.  It  may  therefore  be  doubted  whether  the  wife's 
right  to  maintenance  should  not  be  made  to  depend  on 
her  living  a  chaste  life.  This  end  might  be  secured  simply 
by  declaring  that  in  the  event  of  her  husband  obtaining 
a  sentence  of  divorce  against  her  (in  respect  of  any 
circumstances  occurring  after  the  separation)  her  allowance 
should^  from  thenceforth,  cease  and  determine  (/).  Those 
who  doubt  the  propriety  of  this  suggestion  must  be  pre- 
pared to  show  the  fitness  of  making  a  husband  support 
an  adulterous  wife  and  her  paramour. 

On  the  other  hand,  it  must  be  owned  that  a  husband  is 
sometimes  well  content  to  get  rid  of  his  wife  on  any  terms^ 
for  the  sake  of  peace,  and  to  save  expense,  exposure,  delay, 
and  uncertainty,  in  a  court  of  justice.  For  such  a  case, 
when  it  occurs,  the  clause  above  quoted  is  appropriate,  and 
it  will  bind  the  husband  absolutely  and  in  all  events  {ff). 


ledge,  he  had  continued  to  cohabit 
with  her.  In  many  instances  a  deed  of 
separation  does  only  that  which,  under 
the  circumstances,  the  Ecclesiastical 
Courts,  if  applied  to,  would  have  de- 
creed ;  and  the  Temporal  Courts,  in 
declaring  a  deed  of  separation  to  be 
void,  might  perhaps  be  undoing  that 
arrangement  which  the  Ecclesiastical 
Courts  would  have  confirmed." 


(/)  A  wife  separated  from  her 
husband  is  in  great  danger ;  and 
therefore  such  a  restriction  would 
not  be  an  undue  precaution.  The 
deed  would  be  no  bar  to  a  proceeding 
for  diyorce  in  the  Ecclesiastical 
Court. 

(g)  See  SeoLgrave  y.  Seagrave^  13 
Ves.  439. 
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The  amount  of  the  allowance  to  the  wife  should  be     usual  pro- 
govemed  by  the  circumstances  of  the  husband.      It  is      debds  of 
sometimes  said  that  she  ought  to  have  a  third  of  his  clear     sbp^batiow. 
annual  income.     But  a  general  rule  cannot  be  laid  down.  Neceaaity  and 

oonaoquenoB  of 

If  the  wife  have  separate  property,  it  will  of  course  make  its  being 

*^      ^         -^      •»•        •"  adequate. 

a  difference.  But  it  is  necessary  for  the  husband's  own 
sake,  as  well  as  for  her's,  that  the  allowance  be  adequate, 
and  that  it  be  regularly  paid ;  for,  on  both  these  circum- 
stances will  depend  the  question  of  his  freedom  from  liability 
for  debts  contracted  by  her  while  living  apart  from  him. 
On  the  principles  before  explained  {h),  a  wife  living  sepa- 
rate from  her  husband  is  presumed  to  have  no  authority 
to  charge  him.  Tradesmen  and  others  ought  not  to  give 
her  credit  without  inquiry.  If  they  do,  they  do  so  at  their 
peril.  For,  to  an  action  brought  against  the  husband  in 
respect  of  advances  made  to  the  wife,  or  goods  furnished  to 
her,  it  will,  according  to  the  cases,  be  a  sufficient  defence  for 
him  to  show  that  she  is  living  apart  under  a  deed  of 
separation ;  that  she  has  her  stipulated  allowance ;  that  it  is 
adequate  in  amount ;  that  it  is  not  precarious ;  and  that  it 
is  duly  paid  to  her,  or  to  a  trustee  on  her  behalf  (i). 

An  annuity  for  the  wife's  separate  maintenance  is  due 
to  her  de  die  in  diem,  being  for  her  daily  support  {j). 

Next  comes  a  covenant  by  the  husband  that  the  wife  oianae  renounc 
shall  be  free  from  the  marital  control.     This  covenant  is  oontroL 
generally  so  framed  that  it  stands  in  the  way  of  any 
divorce  bill  that  may  afterwards  be  brought  against  her  in 


(h)  See  section  on  the  "  wife's 
authority  to  bind  her  husband  when 
living  apart  from  him,''  supra,  p.  1 38. 

(i)  ffodkinaon  v.  Fietcher,  4  Camp. 
70  ;  Hindley  v.  Westmea^i,  6  Barn. 
&  Cress.  200  ;  Mi2en  v.  Peck,  3  Mee. 
&  W.  481  ;  Seeve  v.  M.  of  Conyng- 
ham,  2  Car.  &  Kir.  444. 
-  (j)  Cotodl  y.Hcmworih,  2  Bla. 
1016  ;  Andencn  v.  Dwyer,  1  Sch.  & 


Lef.  303  ;  1  Swanst.  349  ;'  see  note 
by  Mr.  Swanston.  Ecclesiastical 
alimony  has  sometimes  been  sought 
to  be  enforced  in  Equity.  But  this 
cannot  be  done.  Stoma  y.  Cook^  8 
Sim.  321.  However,  a  ne  exeat  may 
be  obtained,  Moore  v.  Moore,  1  Atk. 
276  ;  Vanderguckt  y.DeBlaquicref  5 
Myl.  &  Cr.  See  Daniell's  Practice, 
2nd  Edit  1562. 
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Parliament;  because  the  Lords  hold  that  a  husband  who 
gives  his  wife  the  license  which  it  implies^  has  himself  to 
blame  if  she  subsequently  go  astray.  In  shorty  the  Lords 
consider  that  the  wife's  virtue  depends  in  no  smaU  degree 
on  the  husband's  vigilance  (k) .  And  it  must  be  owned  that 
words  can  scarcely  express  more  strongly  than  the  follow- 
ing an  entire  abdication  of  government  on  his  part. 

That  notwithstanding  the  said  marriage,  it  shall  and  may  be  lawful 
to  and  for  the  said  C.  D.  (the  wife)  at  all  times  hereafter  to  live  separate 
and  apart  from  him  the  said  A.  B.  (the  husband),  in  such  sort  cu  if  she 
were  sole  and  unmarried ;  and  that  the  said  A.  B.  shall  not  nor  will 
compel  her  to  cohabit  or  live  with  him  by  any  ecclesiastical  censure  or 
proceedings  or  otherwise  howsoever ;  and  that  she,  the  said  C.  D.,  shall 
be  absolutely,  and  to  all  intents  and  purposes  whatsoever,  freed  and 
discharged  from  the  power,  command,  will,  restraint,  authority,  and 
government  of  him  the  said  A.  B.,  and  that  he  shall  not  nor  will  at 
any  time  hereafter,  by  any  cause  or  under  any  pretence  whatsoever,  sue 
or  prosecute  any  person  or  persons  for  receiving,  harbouring  (Q,  protect- 
ing, or  assisting  the  said  C.  D,,  or  ill-treat  or  use,  or  offer  any  violence, 
force,  or  restraint  to  the  person  of  her  the  said  C.  D.,  or  molest,  interrupt, 
or  disturb  her  in  her  way  of  living,  or  in  her  liberty  or  freedom  of 
going  to,  or  staying  in,  or  returning  from  such  place  or  places  as  she  shall 
think  fit. 

This  is  going  a  great  way,  and  farther  than  the  exigency 
of  the  case  seems  to  require.  The  covenant  not  to  sue  for 
restitution  of  conjugal  rights  is  unobjectionable,  being 
only  an  amphfication  of  the  agreement  for  separation  (w) : 


(Je)  The  standing  order  of  the 
House  of  Lords  requires  that  a  hus- 
baad  sning  a  bill  of  divorce  a  vinculo 
in  Parliament,  shall  be  examined  at 
the  bar  to  ascertiun  whether  **  he  had 
as  far  as  in  him  lay  released  his  wife 
from  her  conjugal  duty  by  deed  or 
otherwise."^  Macqueen's  House  of 
Lords,  p.  791. 

(0  If  a  husband,  by  deed  of  sepa- 
ration executed  by  himself,  but  not 
executed  by  either  of  the  trustees, 


give  his  wife  license  to  live  where 
she  pleases,  he  is  not  justified  in 
entering  the  house  of  a  third  person 
to  reclaim  his  wife,  as  being  im- 
properly harboured  there ;  and  the 
husband,  before  doing  so,  should 
at  least  give  distinct  notice  to  the 
third  person,  that,  as  fiw  as  by 
law  he  could,  he  had  revoked  the 
license.  Le/m*  v.  Ponsford,  8  Car.  &, 
P. 687. 
{m)  This  may  have  beenat  one  time 
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but  the  declaration  that  the  wife   may  live  how  and     ubual  pro- 

where  she  pleases,  and  as  if  she  were  ^'  unmarried  and 

sole/^  taken  in  conjunction  with  the  renunciation  of  the 

marital  power,  if  it  do  not  amount  to  an  express  license 

for  the  commission  of  delinquency,  is,  at  all  eyents,  a 

plain  waiver  of  every  ground  of  complaint  in  respect  of 

her  offences. 

Suppose  a  separation  takes  place  by  reason  of  '^  unhappy 
differences;'^  or  incompatibility  of  temper;  and  that  a 
deed  is  thereupon  executed  containing  the  clause  now 
under  consideration.  Furthermore: — suppose  the  wife 
afterwards  to  commit  adultery :  the  husband  would  obtain 
a  sentence  of  divorce  against  her  a  mens&  et  thoro:  because 
the  Ecclesiastical  Courts  pay  no  regard  to  deeds  of  separa- 
tion. But  in  consequence  of  the  ^'release  of  conjugal 
duty,''  inserted  in  the  deed,  the  House  of  Lords  might.  Effect  of  this 

dause  in  the 

upon  the  precedents,  reject  his  bill  of  divorce  a  vinculo,  HooaeofLorda. 
however  strong  the  evidence  against  his  wife,  and  however 
unimpeachable  his  own  conduct. 

It  is  true  there  are  cases  in  which  bills  of  divorce  have 
succeeded  notwithstanding  deeds  of  separation.  But 
unless  the  circumstances  of  the  separation  are  very 
satisfactorily  explained,  such  deeds  must  always  create 
difficulties  in  Parliament ;  especially  if  the  wife  appear  by 
counsel  at  the  bar,  and  oppose  the  proceeding. 

The  clause,  therefore,  renouncing  marital  control,  and 
''releasing  conjugal  duty,"  ought  not  universally,  and 
without  modification,  to  be  introduced  in  deeds  of  this 
nature.  Permission  to  live  separate  is  all  that  is  required. 
License  to  become  unfaithful,  or  any  words  importing  ''  a 
release  of  conjugal  duty,"  may  safely  be  omitted ;  and  if 
safely  omitted,  are  most  improperly  inserted. 

qaestionable  ;  see  Jacob's  Rep.  137.  granted  to  restrain  proceedings  in 
But  see  the  late  case  of  WUsim  v.  the  EodesiaBtical  Court,  1  House  of 
WUsonf  where  an   injunction   was      Lords'  Cases,  538. 
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The  trath  I  take  to  be^  that  this  clause  was  devised  at  a 
period  when  the  Civil  Courts  held  that  a  deed  of  separation 
altered  the  legal  relations  of  husband  and  wife  {n).  But 
the  decision  in  Marshall  v.  Rutton  (o),  (temp.  Lord  C.  J. 
Kenyon,)  brought  the  law  back  to  what  it  had  been  origi- 
nally. According  to  that  ruling  case,  as  before  observed,  no 
agreement  between  husband  and  wife  can  change  their  legal 
character  and  capacity ;  and  so  little  do  the  Temporal  Courts 
consider  the  husband  as  exonerating  the  wife  from  her  duty 
by  a  deed  of  separation,  that  in  Chambers  v.  Cavlfield  (/?),  it 
was  held  by  Lord  Ellenborough  that  such  a  deed  forms  no 
bar  to  an  action  of  damages  by  the  husband  for  the  wife^s 
seduction.  And  the  general  opinion  is,  that  his  Lordship's 
view  was  right  (g). 

Finally,  it  may  be  asked,  what  are  the  terms  used  when 
husband  and  wife  are  separated  by  spiritual  authority  a 
mensd.  et  thoro  ?  The  words  of  the  ecclesiastical  sentence 
are  no  more  than  these : — 


Wherefore  and  by  reason  of  the  premises,  we  do  pronounce,  decree, 
and  declare  that  the  said  C.  D.  (the  defendant)  ought  by  law  to  be 
divorced  and  separated  from  bed,  board,  and  mutual  cohabitation  with 
the  said  A.  B.,  her  husband,  until  they  shall  be  reconciled  to  each  other ; 
and  we  do  by  these  presents  divorce  and  separate  them  accordingly. 

Deed  of  sepam-       A  deed  of  separation  is  a  good  answer  to  a  writ  of  Habeas 

tion  an  answer  to 

o  writ  of  Habeas  Coipus  sucd  out  bv  the  husbaud  to  repossess  himself  of 

Corpus.  m:  ^  r 


person. 


Husband's  power  his  wifc  (r).    As  to  the  husbaud's  general  power  over  the 

wife^s  personal  liberty,  a  learned  judgment  was  pronounced 
by  Mr.  Justice  Coleridge  in  Re  Cochrane  («),  from  which 
we  may  collect,  that  where  a  wife  without  cause  absents 
herself  from  her  husband,  he  may  recover  her  back  by 


(«)  See  Gorbett  v.  Pod/nitz,  1  Term 
Hep.  5,  and  the  other  cases  there 
referred  to. 

(o)  8  Term  Rep.  545. 

(jpi)  e  East,  242. 


(q)  See  note  hy  Mr.  Jacob  on  this 
point,  2  Rop.  323. 

(r)  King  v.  Mead^  1  Burr.  642  ; 
King  v.  WiiUon,  5  Term  Rep.  91. 

(s)  8  Dowl.  P.  C.  630  ;  4  Jur.  534. 
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force  or  by  stratagem^  and  may  restrain  her.  But  this, 
I  apprehend,  does  not  mean  that  he  is  to  lock  her  up ; 
because  that^  as  coming  under  the  head  of  cruelty,  would 
justify  her  in  escaping  from  him,  and  leaving  him  entirely; 
and  would  be  a  ground  for  divorce.  For  the  same  reason 
he  is  not  to  deprive  her  of  the  benefits  of  air  and  exercise. 
The  old  authorities  say  a  husband  may  beat  his  wife.  But 
anything  of  this  sort  would  justify  her  in  quitting  him ; 
and  she  would  carry  with  her  a  power  to  bind  him  for 
necessaries  {t).  The  husband  may,  indeed,  restrain  her 
from  "  gadding  about.''  But  how  ?  By  coercing  her 
into  domestic  habits ;  that  is  to  say,  making  her  live  with 
himself  at  home  as  his  wife ; — ^not  as  his  prisoner.  When 
he  subjects  her  to  an  undue  rigour  of  confinement,  she 
can  vindicate  her  liberty  by  suing  out  the  "  gracious'' 
writ  of  Habeas  Corpus.  The  case  before  Mr.  Justice 
Coleridge  was  altogether  extraordinary.  The  return  made 
by  the  husband  to  the  writ,  showed  that  he  had  his  wife 
living  with  him  in  the  same  apartments  as  himself;  that 
she  had  previously  left  him  (taking  with  her  one  of  the 
children)  and  gone  to  Paris,  where  she  resided  in  a  board- 
ing-house, and  where  she  attended  masked  balls  in  the 
company  of  persons  unknown  to  him.  He  admitted  that 
he  had  induced  her  to  return  to  him  by  a  manoeuvre; 
but  he  submitted  that  he  was  justified.  And  then  he 
added  that  there  was  no  deed  of  separation ;  and  that  she 
threatened  to  leave  him  again,  saying  he  should  never  see 
her  more — though  she  made  no  charge  or  complaint  of 
any  sort  against  him.  Per  Cur.:  Let  her  be  restored  to 
her  husband. 

The  trustees  of  the  wife,  who  are  parties  to  the  deed,  coyenantthat 

husband  shall  not 

covenant  for  her,  that  she  shall  in  no  way  molest  the  b«  molested. 
husband  while  separate.     This  covenant  is  geriferally  as 
follows: — 

(t)  See  supra,  pp.  138—140. 
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Cohabitation 
without  reconci- 
liation. 


the  said  yearly  annuity  or  yearly  snm  of  £, ,  hereinbefore  covenanted 

and  agreed  to  be  paid,  shall  cease  and  be  no  longer  payable^  and  from 
thenceforth  all  the  covenants  and  agreements  hereinbefore  contained 
on  the  part  of  the  said  E.  F.  and  G.  H.,  shall  become  absolutely  null 
and  void  to  all  intents  and  purposes  whatsoever,  any  thing  hereinbefore 
contained  to  the  contrary  thereof  in  anywise  notwithstanding. 

What  shall  constitute  a  renewal  of  cohabitation,  so  as 
to  come  within  the  terms  and  meaning  of  this  clause^  may 
be  a  question.  Casual  meetings  in  society,  I  presume,  will 
not  have  this  effect  (a) ;  and,  I  apprehend,  it  is  doubtful 
whether  forgiveness,  or  even  the  interchange  of  expressions 
of  conjugal  aiFection  and  tenderness,  by  letter,  or  other- 
wise, will  put  an  end  to  the  deed ;  because  the  physical 
separation  may  still  continue,  and  be  kept  up  advisedly  (5). 
It  is  nowhere  said  that  actual  animosity  must  be  maintained. 
The  rule,  in  short,  does  not  appear  to  be  the  same  as  that 
which,  I  presume,  governs  in  cases  of  divorce  a  menssl  et 
thoro ;  for  the  ecclesiastical  sentence  expressly  declares, 
that  it  continues  only  tiU  the  parties  "  shall  be  reconciled 
to  each  other.'' 

But  although  forgiveness  does  not  necessarily,  of  itself, 
put  an  end  to  the  deed, — ^it  seems  so  far  important  that  in 
those  cases  where  a  renewal  of  cohabitation  takes  place,  and 
where  it  is  held  that  the  deed  is  thereby  superseded — ^the 
Court  invariably  supposes  that  the  parties  are  in  fact  recon- 
ciled. Therefore,  a  mere  living  together  under  the  same  roof, 
under  circumstances  which  showed  continued  hostility  and 
animosity,  was  held,  by  the  House  of  Lords,  in  Bateman  v. 
Ross  (c)  not  sufficient  to  terminate  the  state  of  separation. 


(a)  See  Wilson  v.  Muachett,  3 
Bam.  &  Add.  743  ;  and  Slatter  v. 
Slatter,  1  You.  &  Coll.  C.  C.  28. 

(6)  I  am  informed  that  a  great  con- 
yeyancer,  now  retired  from  practice, 
introduced  into  deeds  of  separation  a 
clause,  which   he  called  the  <*fiye 


minutes  clause,"  whereby  he  pro- 
vided, that  if  the  husband  and  wife 
should  at  any  time  be  together  for 
five  minutes,  after  either  of  them 
had  requested  the  other  to  depart,  the 
deed  should  instantly  become  void  ! 
(c)  1  Dow,  245. 
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In  Lord  Hardwicke's  time  it  would  rather  appear  that  Prospeetive  ar- 
rangements for 

prospective  arrangements  for  the  separation  of  husband  and  wparation. 
wife  were  not  deemed  necessarily  void.  That  great  Judge 
himself  did  not  expressly  condemn  them  (a).  And  in 
Rodney  v.  Chambers  (i),  Mr.  Justice  Le  Blanc  said  there 
was  no  satisfactory  reason  why  an  agreement  to  separate 
de  futuro  should  be  bad^  if  an  agreement  de  prsesenti  for 
the  same  purpose^  should  be  good.  However^  the  distinc- 
tion has  been  taken^  and  is  still  maintained  on  grounds  of 
pohcy.  Accordingly,  in  Westmeath  v.  Westmeath  (c),  the 
House  of  Lords  expressed  a  clear  opinion  that  a  deed 
providing  for  a  contemplated  separation,  could  not  be 
supported.  The  same  conclusion  seems  derivable  from 
Vandergucht  v.  De  Blaquiere  {d),  before  Lord  Chancellor 


(a)  Moore  v.  Moore,  1  Atk.  277  ; 
West,  43.  See  also  Lord  Van^s  case, 
13  East,  171  ;  and  Hoare  v.  HowrCy 
2  Ridg.  P.  C.  268. 


(5)  2  East,  297. 

(c)  1  Dow&  Clark,  519. 

{d)  5  Myl,  &  Cr.  229. 
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'Whether  by  ante- 
nuptial contract 
proYision  may  be 
made  for  the  hus- 
band's miscon- 
duct. 


Domestic  fonxm, 
to  decide  when 
separation  should 
take  place. 


Proviso  that  the 
trusts  shall  con- 
tinue  though 
cohabitation  be 
renewed. 


Cottenham^  although  the  precise  point  was  not  raised  in 
that  case. 

In  Cockaedge  v.  Cocksedge  [e)  this  question  was  judicially 
discussed;  namely^  whether  by  ante-nuptial  contract^  a 
provision  might  be  secured  for  an  innocent  wife  in  the 
event  of  the  parties  ceasing  to  cohabit.  There  was  no 
decision  (/) ;  but  of  such  a  case  it  may  be  said  that  the 
stipulation  under  certain  circumstances  may  not  be  an 
unreasonable  one  for  parents  or  guardians  to  propose. 
On  the  other  hand^  the  objection  arises  that^  by  an  arrange- 
ment of  this  nature,  a  strong  incentive  to  cultivate  the 
husband's  affection  is  taken  away ;  and  a  wife^  having  such 
a  resource  to  fall  back  upon^  may  be  apt  to  take  offence  on 
slight  occasions. 

In  Rodney  v.  Chambers  (g),  the  Court  of  King's  Bench 
held  that  the  husband's  covenant  to  allow  his  wife  a  sepa- 
rate maintenance  in  case  a  separation  should  take  place 
with  the  approbatum  of  the  trusteeSy  was  a  legal  and  valid 
covenant.  The  principle  of  this  decision^  which^  so  far  as 
I  know^  has  not  been  repudiated  by  any  subsequent 
authority^  was  explained  by  Mr.  Justice  Lawrence  in  the 
following  terms : — 

We  thought  that  there  was  nothing  illegal  in  the  parties  agreeing  to 
refer  the  question  as  to  what  was  a  good  cause  of  separation  to  a 
domestic  forum,  instead  of  applying  to  the  Ecclesiastical  Court  for  a 
divorce  and  alimony.  We,  therefore,  only  decided  that  a  covenant  for 
separation  with  the  consent  of  the  trustees  was  good.  Not  that  a 
covenant  was  good  generally  that  a  wife  might  separate  from  her  husband 
whenever  she  pleased ;  for  that  would  he  to  make  the  hushand  tenant 
at  will  to  the  wife,  of  his  marital  rights. 

There  seems  to  be  nothing  to  prevent  the  insertion  of  a 
clause  declaring  that  the  trusts  and  covenants  for  payment 

(e)  5  Hare,  397.     See  14  Sim.      a  case  to  law  upon  this  and  other 
244.  questions  in  the  cause. 

(/)  Yice-Chancellor  Wigramsent  {g)  2  East,  283. 
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shall  continue^  notwithstanding  the  renewal  of  cohabitation,  miscellaneous 
Thus,  in  Wilson  v.  Muschett  {h)  Mr.  Justice  Littledale  said,  '___ 


"  The  proviso  that  the  trusts  shall  continue  though  the 
parties  live  together  again,  only  means  that  the  husband 
intends  to  secure  to  the  wife,  for  her  separate  use,  the  pro- 
perty settled  by  the  deed,  as  he  might  have  done  originally 
on  their  marriage/' 

A  deed  of  separation  may  make  a  permanent  settlement 
of  the  husband's  property ;  giving  the  wife  a  future  interest, 
and  containing  provisions  for  the  benefit  of  children  (i). 

If  once  a  well-contrived  deed  of  separation  has  been 
prepared  and  executed,  it  may  often  be  a  subject  of  regret 
that  all  its  provisions  should  fall  to  the  ground  on  the 
simple  re-union  of  the  parties,  who  may,  perhaps,  sepa- 
rate again  in  a  few  weeks  or  days.  Without  recommend- 
ing a  continuing  set  of  trusts  and  covenants  for  all  cases,  I 
may  venture  to  say  that  experience  has  shown  their  adap- 
tation to  occasional  states  of  circimistances.  As  to  the 
question  of  morality,  there  seems  to  be  as  good  a  show  of 
arguments  on  the  one  side  as  on  the  other. 

In  Jones  v.  Waite  (j)  it  was  held  that  a  promise  to  pay  sepamtion  a  good 

,  consideration  for 

money,  upon  condition  that  the  promisee  would  execute  a  a  promise  to  pay. 
deed  of  separation,  was  a  promise  not  void  for  illegality  of 
consideration.  A  deed  of  separation  had  been  drawn  up,  but 
not  executed  by  the  husband.  To  induce  him  to  execute 
the  deed,  a  third  party  undertook  to  pay  his  debts.  It 
was  held  by  the  House  of  Lords,  that  the  consequent 
execution  of  the  instrument  by  the  husband  formed  a 
good  consideration  for  the  agreement,  and  entitled  him  to 
enforce  it(*). 

A  deed  of  separation  primd,  facie  is  held  valid.     The  Deed  premmed 

▼alid. 

Court  does  not  presume  illegality  (/). 

(h)  3  Bam.  &  Adol.  743.  (k)  9  Q.  &  Fin.  101.     See  also 

(i)  WarraU  v,  Jacob,  3  Mer.  265.      dough  v.  LamheH,  10  Sim.  174. 
(j)  4  Man.  &  Gr.  1104.  (Q/oneav.  Tratfe,9Cl.&  Fin.  101. 


346 


SEPARATION    OF    HUSBAND    AND    WIFE 


MISCELULNBOUS 
POINTS. 

Want  of  indon- 
nity  to  husband 
not  fatal. 
No  valuable  oon- 
sideration  re- 
quired. 


How  far  deed 
good  against  cre- 
ditors and  pur- 
chasers. 


Executory  articles 
of  separation. 


Where  deed  de- 
stroyed. 


The  want  of  an  indemnity  to  the  husband  against  his 
wife^s  debts ;  and  even  the  want  of  valuable  consideration 
of  any  kind^  are  not  fatal  to  a  deed  of  separation  (m). 

But  a  deed  of  separation^  merely  voluntary,  though 
binding  on  the  parties^  will  be  void  against  creditors  and 
purchasers  (ti). 

When,  however,  such  a  deed  is  supported  by  valuable 
consideration,  it  will,  like  other  post-nuptial  settlements  so 
circumstanced,  be  good  against  creditors  and  purchasers. 
The  Court  will  ^'  not  weigh  the  consideration  in  too  nice 
scales  "  (o).  The  usual  indemnity  against  the  wife's  debts 
is  considered  a  valuable  consideration  {p).  So,  likewise,  a 
relinquishment  of  her  claim  to  alimony  in  the  Ecclesiastical 
Court  {q).  And  a  compromise  of  litigated  rights  would 
also  appear  to  be  a  valuable  consideration;  though  this 
point  has  not  been  actually  decided  (r). 

A  Court  of  Equity  will  enforce  executory  articles  of  sepa- 
ration, when  such  articles  affect  property  («).  And  although 
a  Court  of  Equity  will  not  in  terms  decree  a  separation, 
the  effect  may  be  pretty  much  the  same  as  if  it  had  done  so. 

In  Seagrave  v.  Seagrave,  a  husband  executed  a  bond  to 
a  trustee  for  the  wife  for  payment  to  her  of  a  weekly 
allowance,  she  being  separate  from  him.  The  bond  was 
destroyed  by  the  trustee,  with  the  husband's  privity.  The 
wife  sought  relief  in  Equity.  Sir  W.  Grant  said:  ''What 
is  the  extent  of  the  relief  necessary  ?  The  plaintiff  has 
obtained  a  discovery — an* admission   that  the  bond  is 


(m)  Frampton  v.  Pram^Um^  4 
Beav.  287  ;  10  L.  J.,  N.S.  247. 

(n)  Fitzer  v.  Fitzer,  2  Atk.  611  ; 
Clough  y.  Lambert,  10  Sim.  174. 

(o)  Per  Lord  Hardwicke,  in  .^(^Iser 
V.  Fitzer,  2  Atk.  511.  See  alBO  as 
to  post-nuptial  settlements,  supra, 
p.  276. 

(p)  Stephens  v.  Olive,  2  Bro.  C.  C. 


90;  TTomza  Y. /otfod,  3  Mer.  256. 

{q)  HobU  y.  HvU,  1  Cox,  145. 
See  Nuim  y.  Ladbroohe,  8  T.  R. 
521. 

(r)  JoddreU  y .  JoddreU,  9  Beay.  45, 
and  Wilson  y.  Wilson^  1  House  of 
Lords'  Cases,  538. 

(s)  Wilsm  y.  WUsiMy  14  Sim.  405  ; 
I  House  of  Lords'  Cases,  538. 
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destroyed.    According  to  modem  doctrine,  therefore,  an  miscellaneous 

•  POI NTS 

action  upon  the  bond  will  lie  without  |?re/er/.    All,  there-  . ' 

fore,  that  the  plaintiff  seems  to  require  is,  that  she  may  be 
at  liberty  to  bring  that  action  in  the  name  of  her  trustee; 
and  that,  therefore,  is  all  that  I  decree/' 

The  wife's  adultery  is  no  bar  to  her  remedies  under  a  wife's  adultery. 
deed  or  articles  of  separation  (/). 

"Whether  the  wife  can  dispose,  by  anticipation,  of  the  How  &*  she  may 

anticipate. 

income  secured  for  her  separate  maintenance,  does  not 
appear  to  be  judicially  settled  {u).  But  as  it  seems  she 
may  dispose  of  the  savings  of  her  separate  income  (v),  why 
may  she  not  anticipate  it  ?  {w) 

As  to  the  claims  of  creditors  upon  the  wife's  maintenance,  claims  of 

^  creditors. 

it  seems  clear  that  Equity  will  assist  them  (^) ;  but  the 
case  is  distinguishable  from  that  of  a  demand  upon  what 
is  properly  called  her  separate  estate. 

The  provision  for  the  wife,  by  deed  of  separation,  does  not  Her  daim  under 

^  ^     ^  r  7  statute  of  Dis- 

necessarily  affect  her  right  to  a  share  of  the  husband's  tribution. 
personal  estate  under  the  Statute  of  Distribution  (y) ;  nor 
apparently  any  other  legal  right  to  which  she  may  be 
entitled  on  the  death  of  her  husband. 

In  the  very  recent  case  of  Wilson  v.  Wibon,  before  the  wiisonw.wuson. 
House  of  Lords  (z),  the  parties  having  separated,  it  ap- 
peared that  the  wife  soon  afterwards  commenced  a  suit  in 
Doctors'  Commons  against  the  husband,  for  the  purpose 
of  nullifying  the  marriage,  on  the  ground  of  his  alleged 
impotency.  The  husband,  not  admitting  the  accusation, 
but  dreading  exposure,  proposed  terms  of  adjustment; 

(0  Seagraifey,Seagravetl^YeB.ii3.  be  given  or  bequeathed  to  her. 

(«)  But  see  ffyde  v.  Price,  3  Ves.  (x)  XtZiav.-4t«y,l  VeB.Jun.277; 

4S7;Oreaaeyy.Noble,^UwAd,79,9i,  Stuart  y.  Lord  KirhwaU,  3  Madd. 

(r)  Gage  v.  Lytter,  2  Bro.  P.  C.  4.  387 ;  Blaquiere  v.  Vandergucht,  6  Myl. 

(w)  MoUmy  v.  Kennedy,  10  Sim.  &  Cr.  229  ;  2  Rop.  305. 
254.    In  certain  cases  the  deed  ex-  (y)  SlcUter  v.  SUxtler,  1  You.  & 

pressly  stipulates  that  she  shall  enjoy,  Coll.,  Ex.  28. 
as  separate  property,  whatever  may  (z)  1  House  of  Lords'  Cases,  538. 

B    B 
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1^  that  he  should  have  1000/.  a  year  from  his  wife,  and  that 

the  pending  suit  should  be  withdrawn.  Some  delay  having 
been  interposed  by  the  husband  in  concluding  the  arrange- 
ment, the  wife  filed  her  bill  in  Equity,  and  the  case  came 
before  the  Yice-ChanceUor  of  England,  whose  decree, 
enforcing  execution  of  the  articles,  was  submitted,  by 
appeal,  to  the  House  of  Lords ;  where,  after  learned  and 
unusually  copious  argument,  the  Lords  pronounced  a  judg- 
ment, the  substance  of  which,  for  general  purposes,  was  to 
the  following  eflfect.  With  reference  to  the  appellant's 
principal  argument,  ''that  Courts  of  Equity  ought  not  to 
entertain  silits  for  the  performance  of  articles  of  separa- 
tion,''  Lord  Cottenham  observed  from  the  woolsack — 

CotteniSm!  ^^        "^^^  decree  appealed  from  does  not  touch  the  question  of  separation, 

but  only  makes  provision  for  a  previous  contract  for  that  purpose,  and 
enforcing  a  contract  respecting  property  growing  out  of  such  separation. 
If  an  agreement  for  the  separation  of  husband  and  wife  be  so  contrary 
to  public  policy,  as  to  make  void  all  arrangements  of  property  arising 
from  it,  then,  in  all  cases,  the  only  question  would  be  whether  the 
arrangement  of  property  was  in  consideration  of,  or  dependent  on,  such 
illegal  agreement.  But  what  has  this  House  decided  on  the  subject  ? 
[Here  his  Lordship  referred  to  Jones  v.  Waite  (a),  Bateman  v.  Countess 
of  Ross  (i),  and  Westmeath  v.  Westmeath  (c),  all  of  which  had  been 
decided  in  the  House  of  Lords,  on  the  principle  that  such  separations 
did  not  necessarily  taint  transactions  built  upon  them.  His  Lordship 
then  proceeded].  The  authorities  in  this  House  are,  therefore,  against 
the  appellant ;  and  now  a  long  train  of  authorities  at  law  and  in  equity 
have  proceeded  on  the  same  ground  ;  but  I  \^dll  only  mention  the  case  at 
law  of  Wilson  v.  Muschett  (d).  In  Frampton  v.  Frampton  (e)  Lord  Lang- 
dale  considered  the  principle  established ;  and  the  Yice-ChanceUor  has 
held  the  same  in  several  cases,  such  as  CUmgh  v.  Lambert  [f),  and 
WeUesley  v.  WeUesky  ( g).   One  part  of  the  consideration  for  the  deed, 


(a)  9  a.  &  Fin.  101. 
(6)  1  Dow,  235. 

(c)  5  Bligh,  367;  1  Dow&  Clark,  519. 

(d)  3  Barn.  &  Add.  743. 


(c)  4  Beav.  287. 
(/)  10  Sun.  174. 
(g)  10  Sim.  256. 
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in  the  present  case,  was  the  provision  as  to  the  suit  in  the  Ecclesiastical  miscellanbous 

Court.    The  stopping  .of  these  proceedings  appears  to  have  heen  an  ' 

important  ohject  to  Mr.  Wilson,  of  the  reason  for  which  he  was  the  best 
judge ;  and  that  alone  was  a  sufficient  consideration.  Why  is  not  the 
compromise  of  a  suit  to  afford  consideration  for  an  agreement  ?  Is  it 
desirable  that  the  parties  should  be  compelled  to  bring  such  complaint 
in  the  Ecclesiastical  Court  to  public  discussion  ? 

I  will  next  direct  attention  to  Joddrell  v.  JoddreU{h),  singular  case  of 
before  Lord  Langdale^  which  was  a  case  not  properly  mentf"''*"^ 
of  separation^  but  of  a  singular^  though  perhaps^  under 
the  circumstances^  a  convenient  family  arrangement  j 
embracing^  among  other  bepefits^  the  compromise  of 
a  pending  suit  for  divorce  a  mensi  et  thoro.  The 
wife  had  sued  the  husband  in  the  Ecclesiastical  Court. 
The  husband  thereupon  made  proposals  for  an  arrange- 
ment j  and  an  agreement  was  concluded  by  deed,  reciting 
his  request  that  the  suit  should  be  discontinued.  The 
deed  then  assigned  to  trustees  his  house  in  Portland  Place, 
with  its  furniture,  &c.,  free  from  rent,  upon  trust  for  the 
residence  of  his  wife  and  children.  The  trustees  were 
directed  to  pay  her  800/.  a  year  as  pin-money,  and  3700/. 
a  year  for  her  separate  use ;  but  she  was  out  of  this  to 
maintain  the  household  establishment  (including  the  pay- 
ment of  servants^  wages)  on  such  a  scale  as  she  should  think 
fit ;  and  she  was  further  to  pay  any  expenses  which  she 
might  incur  at  watering-places,  or  at  any  country  seat  of 
her  husband^s ;  together  with  the  salaries  of  masters  and 
governesses  for  her  daughter,  and  clothing  for  her  son.  It 
was  further  declared  that  the  husband  should  be  at  liberty 
to  reside  in  the  house,  and  participate  in  the  benefit  of  the 
establishment,  so  long  as  he  should  conform  to  the  spirit 
and  intention  of  this  arrangement.  The  husband  afterwards 
disputed  the  validity  of  the  deed,  and  discontinued  the 

{h)  9  Beav.  45. 
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MiscKLLANKous  Stipulated  payments.  Under  these  (drcumstances^  the 
'^^^  wife,  by  bill,  prayed  that  the  agreementmight  be  enforced, 
and  that  the  husband  might  be  restrained  from  interfer- 
ing with  her  ocenpation  and  enjoyment  of  the  house 
and  establishment.  To  this  bill  the  husband  demurred 
for  want  of  equity.  But  Lord  Langdale  overruled  the 
demurrer,  observing  that — 

Remarks  of  Lofd  All  arrangements  of  this  kind  were  attended  with  veiy  great  diffi- 
culty, but  that  they  never  were  contemplated  until  the  dissensions 
between  the  parties  had  occasioned  so  much  unhappiness  that  such 
arrangements  could  not  probably  add  to  it  His  Lordship  held 
that  the  meaning  of  the  expression  ''  spirit  and  intention  of  the  deed,*' 
was  that  the  wife  should  be  provided  with  an  income,  by  means  of 
which  she  might  maintain  a  comfortable  establishment  for  herself  and 
children,  and  of  which  her  husband  was  enabled  to  partake.  Dissensions 
undoubtedly  might  arise,  but  if  the  parties  were  affected,  as  thej  ought 
to  be,  by  a  mutual  desire  to  accommodate  small  differences,  his  Lord- 
ship did  not  know  that  there  would  be  any  great  difficulty  in  acting  on 
such  a  deed  as  this.  It  had  been  said  that  an  arrangement  of  this  sort 
greatly  altered  the  ordinary  relation  between  husband  and  wifa  No 
doubt  it  did  ;  but  if  it  was  said  that  it  entirely  destroyed  the  ordinary 
duties  as  they  before  existed  between  husband  and  wife,  he  thought 
that  that  proposition  could  not  be  maintained.  His  Lordship  therefore 
felt  difficulty  in  coming  to  the  conclusion  that  this  arrangement  was 
illegal,  or  contraiy  to  the  policy  of  the  law,  or  that  it  placed  the  husband 
in  the  power  of  the  wife  against  the  law. 

As  to  the  other  points  which  were  urged  in  the  case, 
namely,  the  want  of  consideration,  and  the  want  of  mutu- 
ality. Lord  Langdale  said — 

I  do  not  think  that  they  ought  to  influence  the  mind  of  the  Court  at 
all.  This  is  not  a  matter  of  pecuniaiy  consideration,  but  a  family 
arrangement — a  compromise  of  litigated  rights  between  the  parties. 

It  seems,  therefore,  that  notwithstanding  the  guarded 
language  of  decision,  Wilson  v.  Wilson  and  JoddreU  v. 
Joddrell,  fortify  the  footing  and  extend  the  scope  of  deeds 
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of  separation^  in  so  much  tliat  they  may  now  be  resorted  miscellaneous 
to  with  more  confidence  than  heretofore  in  most  cases  of       ^'^^' 
discord  between  husband  and  wife. 
Before  finally  disposing  of  such  deeds^  however^  it  is  cutodyof 

children. 

fitting  that  I  should  advert  to  a  topic  of  great  delicacy — 
the  custody  of  the  children  of  the  marriage  when  there  are 
such. 

By  law  that  custody  belongs  as  of  absolute  and  exclusive 
right  to  the  husband  (i) ;  and  so  strong  is  this  rights  that 
there  are  cases  in  which  the  legality  of  a  covenant  by  the 
husband  to  resign  the  care  of  the  children  to  his  wife^ 
has  been  questioned.  But  those  cases  were  attended  with 
other  circumstances  which  affected  their  decision  {k). 

Let  us  suppose  that  the  separation  is  occasioned  by  the 
immorality  of  the  husband^  and  that  the  children  are  in 
danger  of  contamination  from  his  example  and  his  precepts. 
In  such  a  case  the  Courts  if  appealed  to^  will  deprive  him 
of  their  custody,  and  will  give  it  to  the  wife  if  deserving. 

Therefore,  if  the  same  end  be  accomplished  by  private 
arrangement,  the  Court  will  approve  of  it.  And  in  fact  it 
is  much  better  to  adjust  such  matters  amicably  than  to 
litigate;  for  the  Court  interferes  with  reluctance;  there 
being  many  points  easily  to  be  met  by  voluntary  accom- 
modation, which  cannot  well  be  provided  for  by  an  adverse 
order. 

In  a  recent  case,  (of  which  the  circumstances  were  such 
as  to  make  it  plain  that  the  custody  of  the  children  could 
not  be  suffered  to  remain  with  the  husband,)  the  Lord 
Chancellor  hesitated  long  before  he  made  the  order,  in  the 
hope  that  the  parties  Would  see  the  expediency  of  coming 

({)  But    see  Serjeant  Talfourd's  WestmecUk  v.   WestmecUh,  Jac.  126, 

Act,  the  2  &  3  Vict,  c.  54.    See  251  ;  ViUareal  v.  MeUish,  2  Swanst. 

also  infra,  p.  353,  note  (I).  533  ;  PotoeU  y.  CUaver,  2  Bro.  C.  C. 

(h)  TiUUy  ▼.  Jhirrant,  7  Pr.  677 ;  500  ;  Coltton  y.  MwriSy  6  Madd.  89  ; 

St.  John  v.  St,  John^  1 1  Ves.  525  ;  Leame  y.  SheireSj  1  Vem.  442. 
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MiscELLAAiEous  to  some  Understanding.     After  alluding  to  certain  letters 

1__   containing  expressions  of  seeming  contrition  on  the  part  of 

the  husband^  his  Lordship  said — 

If  those  professions  were  not  assumed  for  some  collateral  purpose, 
one  cannot  but  think  that  they  might  have  led  the  parties  to  some 
arrangement  with  regard  to  the  children,  which  certainly  wonld  be 
most  beneficial  to  them,  and  I  should  suppose  most  conducive  to  the 
comfort  of  both  the  parents.  I  mean  some  arrangement  by  which  the 
residence  of  the  children  might  be  managed  with  the  concurrence  of 
both,  so  that  they  would  not  hold  out  to  Ijie  world,  and,  what  is  much 
worse,  hold  out  to  the  children,  that  the  father  and  mother  were  either 
of  them  persons  of  such  a  description  as  not  to  be  fit  to  be  intrusted 
with  the  care  and  custody  of  their  children.  Nothing  can  be  more 
injurious  to  children  than  their  being  brought  up  with  a  bad  opinion 
of  either  one  or  other  of  their  parents.  It  is  most  important,  as  far  as 
is  consistent  with  the  state  of  circumstances  that  exist,  that  the  faults 
which  may  affect  the  character  of  either  of  their  parents  should  be  con- 
cealed from  the  children  ;  and  that  their  education  should  be  so  con- 
ceived, and  their  residence  so  arranged,  that  they  should  be  brought  up 
with  affectionate  regard  for  the  character  and  person  of  both.  That 
cannot  be  if  I  make  an  adverse  order  upon  the  ground  that  one  or  other 
of  the  parties  is  so  much  in  fault  that  I  am  under  the  necessity  of 
putting  the  children  under  the  care  of  one,  to  the  exclusion  of  the  other. 
I  hope  that  there  was  some  sincerity  in  what  those  letters  profess.  At 
least  it  is  worth  the  chance ;  because,  although  I  cannot  suggest  the 
probability  at  present  of  the  wife  returning  to  live  with  her  husband, 
yet  I  do  think  it  is  very  possible  that  an  arrangement  may  be  made  with 
regard  to  the  care  and  custody  of  the  children,  regulated  by  their  age, 
which  may  give  both  parents  a  fair  intercourse  with  them,  and  reserve 
to  the  children  the  chance  of  being  brought  up  with  a  good  opinion 
of  both. 

It  is  not  my  intention,  therefore,  to  take  this  case  further  into  con- 
sideration until  I  have  given  the  parties  an  opportunity  of  themselves 
reflecting  upon  the  position  in  which  they  stand ;  and  of  giving  their 
friends  an  opportunity  of  offering  their  advice,  and  of  considering  upon 
some  plan  of  arrangement.  The  question  is,  whether  it  would  not  be 
more  beneficial  to  the  parties  to  make  an  arrangement  by  consent,  than 
to  call  upon  me  to  make  one  by  compulsion.  And  I  should  think  that 
those  concerned  in  this  unfortunate  contest  will  deem  it  to  be  their 
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POINTS. 


daty  to  throw  aside  all  idea  of  triumph  on  one  side  or  the  other,  and  miscellaneous 
to  see  if  they  cannot  co-operate  so  as  to  effect  that  which  is  for  the 
common  good  of  their  respective  clients. 

But,  in  order  to  ^ve  the  parties  an  opportunity  of  considering  the 
position  in  which  they  stand,  I  must  say  something  with  regard  to  the 
position  of  the  children  under  the  late  Act  of  Parliament  (I),  No  case 
has  been  brought  before  me  under  that  Act^  but  there  have  been  cases 
brought  forward  elsewhere.  And  I  see  that  a  construction  has  been  put 
upon  that  Act  which  I  am  quite  sure  it  cannot  bear.  And  that  motives 
are  attributed  to  the  passing  of  that  Act  which  I  know  for  certain 
never  operated  on  the  mind  of  anybody  who  had  anything  to  do  with 
the  promotion  of  it,  and  which  cannot  be  suggested  as  arising  from  the 
construction  of  the  Act.  The  object  of  the  Act,  its  real  motive,  and 
that  which  I  think  appears  upon  the  face  of  it,  was  to  protect  mothers 
from  the  tyranny  of  those  husbands  who  ill-use  them.  Unfortunately, 
as  the  law  stood  before,  however  much  injured  a  wife  might  have  been, 
she  was  precluded  from  seeking  justice  against  her  husband  by  the 
terror  of  that  power  which  the  law  gave  to  her  husband  of  taking  her 
children  away  from  her.  That  was  felt  to  be  so  great  a  hardship  that 
Parliament  thought  she  ought  to  have  the  protection  of  the  law,  with 
respect  to  her  children,  up  to  a  certain  age,  and  that  she  should  be  left 
at  liberty  to  assert  her  rights  as  a  wife,  without  the  risk  of  any  injury 
being  done  to  her  feelings  as  a  mother.  That  was  the  object  with  which 
the  Act  was  introduced,  and  that  is  the  construction  to  be  put  upon  it. 
It  gives  the  Court  the  power  of  interfering  when  the  maternal  feelings 
are  tortured  for  the  purpose  of  obtaining  anything  like  an  unjust 
advantage  over  the  mother.  That  is  precisely  the  case  in  which  the 
Court  would  be  called  upon,  and  ought  to  interfere  (m). 


It  would  appear  that  the  Lord  Chancellor's  advice  was 


(Q  Serjeant  Talfourd's  Act ;  the 
2  &  3  Viet  c.  54,  ^  An  Act  to  amend 
the  Law  relating  to  the  Custody  of 
Infants,"  whereby  the  Equity  Judges 
may  make  orders  on  petition  for 
access  of  mothers  to  their  infant 
children  ;  and,  if  such  children  be 
under  seven,  for  delivery  of  them  to 
their  mothers  until  they  attain  that 
age.  But  no  mother  against  whom 
adultery    has    been    established,  is 


entitled  to  the  benefit  of  the  Act. 

(m)  These  observations  were  de- 
livered by  Lord  Chancellor  Cotten- 
ham  in  the  case  of  Ward  v.  Ward, 
(not  yet  reported  by  Mr.  Phillips, 
but  which  will,  I  understand,  appear 
in  his  second  volume.)  They  were 
delivered  on  the  18th  March,  1 848,  in 
his  Lordship^s  private  room,  and  the 
above  report  is  taken  from  the  notes 
of  the  shorthand  writer,  Mr.  Tolcher. 
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MISCELLANEOUS  iiot  actcd  iipoii.     Aiid  it  conseqaently  became  necessary 

-    ^. for  his  Lordship  to  make  an  adverse  order;  the  eflFect  of 

''  which  was  to  deprive  the  husband  of  the  children,  and  to 

place  them  exclusively  under  the  care  of  the  wife. 

The  observations  above  set  forth  are  instructive  to 
the  framer  of  a  deed  of  separation,  where  the  custody 
of  children  is  to  be  provided  for.  And  the  Lord 
Chancellor's  reasoning  seems  alike  applicable  whether 
it  be  the  husband  or  the  wife  who  is  to  blame.  The 
children  are  '^to  be  brought  up  with  affectionate  regard 
for  the  character  and  person  of  both  parents.^'  This  is 
the  principle.  It  is  wrong,  therefore,  by  any  private 
arrangement  to  exclude  even  an  erring  parent  from  all 
intercourse  with  the  children  of  the  marriage. 

Cases,  however,  of  great  profligacy,  where  intercourse 
must  necessarily  contaminate,  can  hardly  be  regarded  as 
coming  within  this  general  rule. 
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WHERE  THE  ACKNOWLEDGMENT  IS  MADE  IN  ENGLAND,     where  the 
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2.  Ctue  of  am  (uknowUdgfMfnit 
of  a  deed  by  a  ma/rried 
woman  brfore  a  Judge  or 
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(a)  As  to  alienfttioiui  by  married  the  Fines  and  Recoveries  Act),  see 
women  without  their  husband's  con-  supra,  Chapter  III.,  Section  VL, 
cnrrenoe,  (under  tiie  91st  section  of      p.  113. 


▲CKNOWLBDCh 

MENT  IS  MADE 

IN   ENGLAND. 
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WHERE  THE*       Advertino  to  thc  remarks  already  made  on  alienations 
MENTIS  MADE   ^7  married  women  with  the  concurrence  of  their  hns- 
IN  ENGLAND,    ij^n^s  (A),  WO  procccd  in  this  place  to  give  some  practical 
wSSStonif*"*^  explanations,  and  to  set  out  certain  forms,  which  are  pre- 
sented with  the  more  confidence  since  they  have  received 
the  stamp  of  official  authority.    The  details  are  too  com- 
pUcated  and  voluminous  to  admit  of  their  having  been 
introduced  in  the  body  of  the  work. 

The  great  study  of  the  clauses  of  the  late  Act  {c),  which 
are  applicable  to  this  subject,  as  well  as  of  the  General 
Rules  made  by  the  Court  of  Common  Pleas  in  pursuance 
thereof  {d),  has  been  to  protect  married  women  from  an 
undue  exercise  of  marital  control  in  the  executing  of 
deeds  affecting  their  estates.  To  this  end,  it  is  required, 
when  the  woman  is  in  England,  that  the  deed  shall  be 
acknowledged  before  a  Judge  or  Master,  or  before  two 
perpetual  commissioners.  These  cases  we  will  take  in 
their  order. 
CMeofttDBc  To  begin,  then,  with  the  simplest  case,  that  of  an 

knowledgment 

before^*  Judge  or  acknowledgment  before  a  Judge  or  Master;  it  is  to  be 

observed  that  the  attorney  or  solicitor  employed  (who 
must  be  one  in  actual  practice)  ought,  by  previous  per- 
sonal communication,  to  ascertain  whether  the  married 
woman  acts  voluntarily,  and  really  understands  what  she 
is  about  in  executing  the  deed;  and  whether  she  expects 
to  receive  compensation  or  not.  If  she  is  to  receive 
compensation,  he  should  see  that  the  terms  thereof  are 
evidenced  by  deed  or  writing;  and  if  they  are  not,  then  he 
should  have  them  reduced  into  writing  to  be  produced 
before  the  Judge  or  Master.  This  preliminary  inquiry 
has  two  objects :  first,  to  prevent  trouble  and  expence, 

(6)  Supra,  pp.  28,  29,  30,  31,  and      clanseB  applicable   to  this  subject, 
32.  infra,  p.  34. 

(c)  8  &  4  Will  4,  c.  74.    See  the  (cQ  See  theee  ndes,  infra,  p.  40. 


WHERE  THE 
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IN   ENGLAND. 


WOMEN   WITH    THEIR   HUSBAND^S    CONCURBENCE. 

because  if  tlie  attorney  or  solicitor  find  that  she  is  not 
acting  Yolimtarily^  and  with  a  proper  understanding  of 
the  nature  and  effect  of  the  transaction^  he  will  not  pro- 
ceed further  in  the  matter  until  her  mind  is  set  right  in 
these  respects ;  and  secondly,  because  he  will  have  to  make 
subsequent  affidavit  of  his  having  made  such  previous 
examination.  The  attorney  or  solicitor  having  thus  pre- 
examined  her,  she  is  then  brought  before  the  Judge  or 
Master^  to  whom  likewise  will  be  presented  the  deed; 
and  by  whom  she  will  thereupon  be  duly  examined  apart, 
in  the  absence  of  the  husband  and  of  the  attorney 
or  solicitor  concerned  in  the  transaction  {e) :  the  latter, 
however,  being  afterwards  admitted  to  hear  the  formal 
acknowledgment  made,  in  order  that  he  may  be  prepared 
to  verify  the  certificate.  After  this  formal  acknowledg- 
ment has  been  made  by  the  married  woman,  a  memo- 
randum of  the  fact  will  be  endorsed  upon  (or  written 
at  the  foot,  or  on  the  margin  of)  the  deed;  which 
memorandum  will  be  signed  by  the  Judge  or  Master  (if 
satisfied),  and  the  same  will  be  expressed  in  the  following 
terms,  viz : — 

This  deed,  marked  A.,  was  this  day  produced  before  me  and  acknow-  Memorandum  by 
ledged  by  E.,  the  wife  of  F.  F.,  therein  named,  to  be  her  act  and  »J«<^«<>'M"ter. 
deed ;  previoas  to  which  acknowledgment  the  said  E.  was  examined 
by  me,  separately  and  apart  from  her  husband,  touching  her  know- 
ledge of  the  contents  of  the  said  deed  and  her  consent  thereto,  and 
declared  the  same  to  be  freely  and  voluntarily  executed  by  her.  Dated 
this day  of one  thousand  eight  hundred  and  — .  • 

The  Judge  or  Master  wiU  on  the  same  occasion  sign  the 
following  cerl^cate,  which  must  be  on  a  separate  piece 
of  parchment ;  and  which,  to  save  trouble,  ought  to  be 


(e)  The  Rules  of  Court  direct  that 
ihe  inqiUry  preyious  to  the  taking  of 
the  acknowledgment  shall  be  made 


in  the  absence  of  the  husband,  and 
of  the  attorney  or  solicitor  employed : 
see  General  Rules,  No.  3,  infra,  p.  40. 

a2 


^  APPENDIX    NO.  I. OF   ALIENATIONS    BY    MARRIED 

wHs&B  THE    prepared  beforehand  by  the  attorney  or  solicitor  employed 

▲CKNOWLEDG-      •       a-i        i         • 

MENT  IS  MADE  iH  the  Dusuiess. 

IN   ENGLAND. 

These  are  to  certify,  that  on  the day  of  — ,  in  the  year  one 

Ja^orAUster.    thoasand  eight   hundred   and  — *,   before    me  the  nndersigned    Sir 

Thomas  Wilde,  Knight,  Lord  Chief  Justice  of  the  Court  of  Common 
Pleas  at  Westminster,  [or,  '^  before  me  Sir  John  Patteson,  Knight,  one  of 
the  Justices  of  the  Court  of  Queen's  Bench  at  Westminster ;"  or,  '^before 
me  the  undersigned  Sir  Oeoige  Rose,  Knight,  one  of  the  Masters  in 
Ordinary  of  the  Court  of  Chanceiy ;"]  appeared  personally  £.,  the  "wife 
of  F.  F.,  and  produced  a  certain  Indenture,  marked  A.,  bearing  date 

the day  of ,  one  thousand  eight  hundred  and  — ,  and  made 

between  the  said  F.  F.  (/)  and  E.  his  wife  of  the  one  part,  and  G.  H. 
of  the  other  part,  and  acknowledged  the  same  to  be  her  act  and  deed. 
And  I  do  hereby  certify,  that  the  said  £.  was,  at  the  time  of  her 
acknowledging  the  said  deed,  of  fall  age  and  competent  understanding, 
and  that  she  was  examined  by  me,  apart  from  her  husband,  touching 
her  knowledge  of  the  contents  of  the  said  deed,  and  that  she  freely  and 
voluntarily  consented  to  the  same. 

The  Court  will  allow  the  certificate  to  be  amended 
where  the  defects  are  not  important.  Indulgences  of  this 
sort,  however,  are  not  to  be  speculated  upon.  In  Ewparte 
Whitty  [g)y  the  certificate  stated  that  the  married  woman 
had  acknowledged  the  execution  of  indentures  of  lease 
and  release;  whereas  she  had  been  a  party  to  the  release 
only.  The  Court  refused  to  order  the  amendment  of  the 
certificate. 

The  certificate  must  state  that  the  married  woman  is  of 
fall  age  and  competent  understanding.  This  is  a  statutory 
requirement.     But  neither  the  Act  nor  the  Oeneral  Brules 


(/)  The  husband  must  be  a  con- 
curring party  to  the  deed.  If  the 
certificate  do  not  show  that  this  is  the 
case,  the  officer  will  refuse  to  file  it. 

In  fining  up  the  certificates  of 
acknowledgment,  the  names  only  of 
the  parties  to  the  deeds,  without 
their  additions,  are  to  be  set  out. — 
Vide  form  prescribed  by  the  Act, 


infra,  p.  37.  ^ 

All  alterations,  interlineations,  or 
erasures  in  the  eftrtificate  must  have 
the  initials  of  the  Judge's  or  Mas- 
ter's clerk,  before  whom  the  ac- 
knowledgment is  taken,  set  opposite 
thereto. 

ig)  3  Man.  &  6r.  201  ;  9  DowL 
838;  3  Scott,  N.S.  591. 


WOMEN    WITH    THEIR    HUSBAND'S    CONCURRENCE. 


MENT  IS  MADE 
IN   ENGLAND. 


say  in  what  manner^  or  by  what  evidence,  the  Judge  or    whebe  the 

,       ,         ACKNOWLBDG- 

Master  is  to  be  satisfied  on  the  subject.  However,  it  is 
perhaps  as  well  to  leave  the  matter  to  be  governed  by  the 
exercise  of  discretion  in  each  case  (h). 

In  a  case  where  it  happened  that  the  married  woman 
was  an  infant  trustee,  who  before  her  marriage  had  been 
ordered  to  execute  a  conveyance  of  the  trust  estate  under 
the  11  Geo.  4,  c.  60,  s.  6,  the  Court  authorised  her 
acknowledgment  to  be  taken;  and  there  the  certificate 
was  of  course  silent  as  to  her  age  and  understanding.  At 
aU  events,  I  apprehend  it  ought  to  have  been  so  (i). 

This  much  of  the  certificate.  The  attorney  or  solicitor 
employed  professionally  in  the  transaction  will  next  make 
affidavit,  verifying  the  certificate  of  the  Judge  or  Master ; 
which  certificate  should  be  annexed  to  the  affidavit  before 
the  swearing,  and  so  kept.  The  affidavit  itself  (which  must 
be  on  parchment)  will  be  in  the  following  terms : — 


A.  B.,  of 


IN  THE  COMMON  PLEAS, 
in  the  —  of  — ,  Gentleman,  one  of  the  attomies  Affidavit  by  the 

— f  maketh  oath  and  saith,  that  he  tor,  verifying  the 


[or,  "  solicitors  "]  of  the  Court  of  — 

knows  E.,  the  wife  of  F.  F.,  in  the  certificate  hereunto  annexed  men-  ?J^^?MMter. 

tioned,  and  that  the  acknowledgment  therein  mentioned  was  made  hy 

the  said  E.  and  the  certificate  signed  by  the  Judge  [or,  "  Master  '*]  in 

the  said  certificate  mentioned,  on  the  day  and  year  therein  mentioned^ 

at ,  in  the  presence  of  this  deponent,  and  that  at  the  time  of 

making  such  acknowledgment  the  said  £.  was  of  full  age  and  competent 
understanding,  and  that  the  said  E.  knew  the  said  acknowledgment 


(h)  It  is  frequently  the  practice  of 
the  Perpetual  Commissioners,  before 
taking  the  acknowledgment,  to  inquire 
of  the  solicitor  employed  for  the  mar- 
ried woman,  whether  he  is  prepared 
to  make  an  affidavit  of  the  fact  of  her 
beiug  the  individual  she  represents 
herself  to  be,  and  of  her  being  of  full 
age,  and  on  the  solicitor's  answering 
the  inquiry  in  the  affirmative,  to  act 
on  such  information  without  other 


evidence.  There  seems  no  reason 
why  a  Judge  or  Master  should  not 
follow  the  same  course.  But,  in  case 
of  doubt,  further  proof  might  be 
proper. 

(«)  But  in  general  the  certificate 
will  not  be  filed,  unless  the  affidavit 
state  positively  that  the  woman  is 
of  full  age.  A  statement  of  belief 
will  not  do.  Re  Coventry,  8  Scotty 
147. 
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APPENDIX    NO.  I. OF   ALIENATIONS   BT    HARRIED 


WHEBB  THE 
ACKNOWLEDG- 
MENT IS  MADE 
IN  ENGLAND. 


Where  no  pro- 
vision is  to  be 
made  this  elaoM 
to  be  used. 


Wfaere  any  pro- 
vision is  to  be 
made  this  daose 
istobesnbsti- 
tnted  for  the  pre- 
ceding, which  win 
of  course  in  such 
case  be  omitted. 


was  intended  to  pass  her  estate  in  the  premises  respecting  which 
such  acknowledgment  was  made.  And  this  deponent  farther  saith, 
that  preyions  to  the  said  E.  making  the  said  acknowledgment,  he  this 
deponent  inquired  of  her  the  said  E.  whether  she  intended  to  give  np 
her  interest  in  the  estates  in  respect  of  which  snch  acknowledgment 
was  taken  without  having  any  proiision  made  for  her  in  lieu  of  or  in 
return  for  or  in  consequence  of  her  so  giving  up  her  interest  in  such 
estates,  and  that  in  answer  to  such  inquiry  the  said  E.  declared  that 
she  did  intend  to  give  up  her  interest  in  the  said  estates  without 
haying  any  provision  made  for  her  in  lieu  of  or  in  return  for  or  in 
consequence  of  her  so  giving  up  such  her  interest;  of  which  declaration 
of  the  said  E.  this  deponent  has  no  reason  to  doubt  the  truth,  and  he 
verily  believes  the  same  to  be  true.  |0r,  '^  declared  that  a  provision 
was  to  be  made  for  her  in  consequence  of  her  giving  up  such  her 
interest  in  the  said  estates.  And  this  deponent  further  saith,  that 
before  her  acknowledgment  was  so  taken,  he  was  satisfied,  and  does 
now  verily  believe,  that  such  provision  has  been  made  by  deed  \t>rj 
"  writing "]  [or,  '^  that  the  terms  thereof  have  been  reduced  into 
writing''],  and  that  such  deed  [(mTj  "  writing "]  has  been  produced  to 
the  said  Judge  [or, "  Master"]].  And  lastly,  this  deponent  saith,  that  it 
appears  by  the  deed  acknowledged  by  the  said  E.  that  the  premises 
wherein  she  is  stated  to  be  interested  are  described  to  be  in  the  parish 
of ,  in  the  county  of . 

Sworn,  <Sfc.  (j) 


When  it  happens  that  the  attorney  or  solicitor  cannot 
satisfactorily  depose  to  the  married  woman^s  identity  and 
to  her  fall  age  at  the  time  of  the  acknowledgment^  he  wiU 
join  with  himself  in  the  affidavit  some  other  person  who 
can  speak  to  the  facts^  and  who  must  be  thought  compe- 
tent to  do  so  by  th^  individual  taking  the  affidavit  {k) ; 
which  in  such  case  will  be  in  the  following  terms  : — 


AffidaTitbythe 
iittomey  or  soli- 
citor and  a  third 
person,  verifying 
the  certificate  of  a 
Judge  or  Master. 


IN  THE  COMMON  PLEAS. 

A.B.,  of in  the  county  of  — —  [skOe  trade,  professionry  or 

caU%ng\  and  C.  D.,  of  —  in  the  county  of  — ,  Gentleman,  one  of 
the  attomies  [or,  '^solicitors  "]  of  the  Court  of ,  seyerally  make 


(^')  AU  alterations,  interlineations, 
or  enurares  in  the  affidavit  must 
have  the  initials  of  tiie  Judge's  or 
Master'^  clerk  set  opposite  thereto. 


(ib)  l%at  is  to  say,  by  a  judge  of  one 
of  the  si^erior  courts^  or  by  a  com- 
missionAr  appointed  for  taking  affi- 
davits in  the  Court  of  Conmion  Pkaa. 


WOMEN   WITH    THEIR    HUSBAND's   CONCURRENCE. 

oath  and  say.  And  fir&t^  this  deponent  A.  B.  for  himself  maketh  oath 
and  saith,  that  he  knows  E.  the  wife  of  F.  F.  in  the  certificate  here- 
unto annexed  mentioned^  and  that  at  the  time  of  making  the  acknow- 
ledgment therein  mentioned,  the  said  £.  was  of  full  age.  And  the  said 
C.  D.  for  himself  maketh  oath  and  saith,  that  the  acknowledgment  in, 
the  said  certificate  mentioned  was  made  by  the  said  £.,  and  the  cer- 
tificate signed  by   the  Judge  [or,  "  Master '']  in  the  said  certificate 

mentioned,  on  the  day  and  year  therein  mentioned,  at ,  in  the 

presence  of  this  deponent,  and  that  at  the  time  of  making  such  acknow- 
ledgment the  said  £.  was  of  competent  understanding,  and  that  the 
said  £.  knew  the  said  acknowledgment  was  intended  to  pass  her 
estate  in  the  premises  respecting  which  such  acknowledgment  was 
made.  And  this  deponent  the  said  C.  D.  for  himself  farther  saith, 
that  preyiou^  to  the  said  E.  making  the  said  acknowledgment,  he  this 
deponent  inquired  of  her  the  said  £.  whether  she  intended  to  give  up 
her  interest  in  the  estates  in  respect  of  which  such  acknowledgment 
was  taken  without  having  any  provision  made  for  her  in  lieu  of  or  in 
return  for  or  in  consequence  of  her  so  giving  up  her  interest  in  such 
estates,  and  that  in  answer  to  such  inquiry  the  said  E.  declared  that 
she  did  intend  to  give  up  her  interest  in  the  said  estates  without 
having  any  provision  made  for  her  in  lieu  of  or  in  return  for  or  in 
consequence  of  her  so  giving  up  such  her  interest ;  of  which  declaration 
of  the  said  £.  this  deponent  has  no  reason  to  doubt  the  truth,  and  he 
veiily  believes  the  same  to  be  true.  [Or,  "  declared  that  a  provision 
was  to  be  made  for  her  in  consequence  of  her  giving  up  such  her 
interest  in  the  said  estates.  And  this  deponent  C.  D.  for  himself 
farther  saith,  that  before  her  acknowledgment  was  so  taken  he  was 
satisfied,  and  does  now  verily  believe,  that  such  provision  has  been 
made  by  deed  [or,  "^writing"]  [or,  "that  the  terms  thereof  have 
been  reduced  into  writing"],  and  that  such  deed  [or,  "  writing  "]  has 
been  produced  to  the  said  Judge  [or,  "  Master".]]  And  lastly,  the  said 
G.  D.  for  himself  further  saith,  that  it  appears  by  the  deed  acknow- 
ledged by  the   said  £.  that  the  premises  wherein  she  is  stated  to 

be  interested  are  described  to  be  in  the  parish  of ,  in  the  county 

of . 

StDom,  Sfc. 


WHE&B  THE 
ACKNOWLEDG- 
MENT IS  MADE 
IN  ENGLAND. 


V^ere  no  pro- 
vision is  to  be 
nutdofhis  ^i^wi^m* 
is  to  be  used. 


Where  any  pro- 
virion  is  to  be 
made  this  clause 
is  to  be  substi- 
tuted for  the  pre- 
ceding, whidi  will 
of  course  in  such 
ease  be  omitted. 


It  is  to  be  observed  that  a  form  of  affidavit  is  annexed  General  remarks 

on  the  form  and 

to  the  General  Rules  of  1884 ;  which  form  is,  by  No.  6  ?S2£!!i^i! 


thereof  (2),  required  to  be  adhered  to,  subject  to  all  necessary 


yvityixig  affidavit. 


;(0  See  infra,  p.  42. 
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APPENDIX    NO.  I. OF   ALIENATIONS    BT    MARRIED 


WHEBB  THB 
▲CKNOWLEDO- 
MENT  ISMADB 

IN  BMOLAIID. 


Affiimation  bj 
aQ,ttak«r. 


FWiig  of  onti- 
flcate  and  affidft- 
Tit. 


Modeof  prooeed- 
Ing  in  the  office 
of  acknowledg- 
moita. 


and  proper  yariations.  It  will  be  seen^  when  we  come 
to  deal  with  affidavits  relative  to  acknowledgments  taken 
abroad^  that  the  Court  has  overlooked  a  considerable 
and  an  unnecessary  deviation  from  the  form  prescribed. 
But  it  is  not  thence  to  be  inferred  that  similar  indul- 
gence will  be  shown  where  the  affidavit  is  made  in  this 
country* 

•  The  affidavit  in  all  cases  must  speak  positively  to  the 
fact  of  the  married  woman^s  being  of  full  age ;  and  must 
not  be  limited  to  an  expression  of  belief  on  that  point; 
otherwise^  when  the  application  comes  afterwards  to  be 
made  for  filing,  it  will  be  rejected  (m). 

In  the  case  of  a  Quaker^  his  affirmation  will  suffice^ 
instead  of  an  affidavit  (n). 

The  deed  being  now  duly  acknowledged^  the  Judge  or 
Master  having  made  thereon  the  necessary  memorandum, 
and  having  signed  the  necessary  certificate,  and  the  same 
having  been  verified  by  the  proper  affidavit,  nothing  further 
remains  to  be  done  but  to  have  the  certificate  and  affidavit 
(as  annexed  to  each  other)  duly  filed  of  record,  pursuant 
to  the  85th  section  of  the  Act  (o),  which  is  done  by  deli- 
vering in  the  same  at  the  proper  office  in  Serjeant's  Inn, 
Fleet  Street,  within  a  lunar  month  {p)  £rom  the  date  of 
the  acknowledgment. 

The  registrar  of  acknowledgments  issues  an  office  copy 
of  the  certificate  as  directed  by  the  88th  section  of  the 
Act  (q) ;  which  office  copy  should  ever  afterwards  accom- 
pany the  deed,  as  evidence  that  the  requirements  of  the 


(m)  Ee  0<wenk%  8  Scott,  U7. 

In)  Be  SchoUfidd^  3  Bing.  N.  C. 
293. 

(o)  See  infra,  p.  38. 

{p)  When  from  any  accident  this 
period  has  been  Ba£fered  to  expire 


before  the  filing,  an  implication  nrnst 
be  made  to  the  Court  or  to  a  Judge. 
See  General  Rules  of  H.  T.  1834, 
No.  7,  and  note  thereon,  infra,  p.  42. 
(j)  See  infra,  p.  39. 


WOMEN   WITH    THEIR   HUSBAND's   CONCTTBBENCB. 
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WHERE  THE 
ACKNOWLEDG- 
MENT IS  MADE 

IN   ENGLAND. 


Act  have  been  complied  with,     'the  mode  of  proceeding  in 
the  office  of  acknowledgments  is  as  follows : — 

The  certificate  and  affidavit^  npon  being  presented  for 
registration^  are  examined  by  the  clerk  in  the  office^  and^ 
if  prim&  facie  correct^  the  fees  are  taken;  and  a  small 
cheque  or  memorandum  is  given  by  the  clerk,  containing 
the  date,  the  name  of  the  county  in  which  the  premises  are 
situate,  the  surname  of  the  married  woman,  and  the  name 
of  the  attorney  or  solicitor  filing ;  which  memorandum  or 
cheque  must  be  returned  when  the  office  copy  is  sub- 
sequently called  for,  the  same  being  considered  to  be  due 
a  month  after  the  filing.  The  cheque  or  memorandimi, 
when  so  returned,  is  retained  in  the  office,  and  filed  ss 
evidence  of  the  delivering  out  of  the  office  copy.  It  is 
merely  an  acknowledgment  for  the  fee.  The  registrars 
afterwards  examine,  with  great  strictness,  the  certificate 
and  affidavit,  which,  if  found  by  them  to  be  correct,  are 
filed  of  record ;  and  the  office  copy  of  the  certificate,  as 
delivered  out  from  the  office,  is  declared  by  the  Act  to  be 
evidence  of  the  due  filing  (r). 

I  have  entered  into  these  particulars  more  fully  here, 
in  order  to  save  repetition  afterwards,  because  the  pro- 
ceedings and  the  effects  will  be  the  same  where  the 
acknowledgments  are  taken  by  perpetual  and  by  special 
commissioners ;  subject,  however,  to  certain  necessary 
variations  and  peculiarities,  which,  if  not  all  pointed  out, 
may  be  collected  from  the  Act  and  Rules,  and  a  rational 
consideration  of  the  objects  which  both  are  intended  to 
accomplish. 

When  the  acknowledgment  is  to  be  before  perpetual  £j"?fi^**^ 
commissioners,  it  is  to  be  observed  that  both  commis-  SS^iSSSST* 
sioners  must  have  authority  to  act  in  the  locality  wherein 


(r)  See  the  88th  section,  infrty  p.  39. 
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WHEBB  THE 
▲CKNOWLEDO- 
MSNT  IS  MADE 

IN   ENOLAIO). 


Memoiandmn  by 
perpetual  com- 
minioiien. 


the  acknowledgment  is  taken  (^) ;  and  both  must  jam  in 
the  examination. 

After  the  acknowledgment  has  been  made  before  the 
two  perpetual  commissioners^  a  memorandum  of  the  tauct 
will  be  endorsed  upon  (or  written  at  the  foot^  or  on  the 
margia  of)  the  deed;  whidi  memorandum  will  be  signed 
by  them  (if  satisfied),  and  the  same  wiU  be  expressed  in 
the  foUowing  terms,  viz:— 

This  deed,  marked  B.,  was  this  day  produced  before  as  and  acknow- 
ledged by  E.,  the  wife  of  F.  F.  therein  named,  to  be  her  act  and  deed, 
previous  to  which  acknowledgment  the  said  £.  was  examined  by  ns, 
separately  and  apart  from  her  husband,  touching  her  knowledge  of  the 
contents  of  the  said  deed  and  her  consent  thereto,  and  declared  the 

same  to  be  freely  and.  voluntarily  executed  by  her.    Dated  this 

day  of one  thousand  eight  hundred  and  — . 

G.  H. 
I.  K. 

The  perpetual  commissioners  wiU  then  sign  the  foUow- 
ing certificate,  which  must  be  on  a  separate  piece  of 
parchment ;  and  which,  to  save  trouble,  ought  to  be  pre- 
pared  beforehand  by  the  attorney  or  soUdtor  employed  in 
the  business. 


Ceitifieate  by 
perpetual  com* 
minioiMn. 


These  are  to  certify,  that  on  the  —  day  of in  the  year  one 

thousand  eight  hundred  and  — ,  before  us,  G.  H.  and  I.  K.,  two  of 

the  perpetual  conmiissioners  appointed  for  the  {t}  of  for 

taking  the  acknowledgments  of  deeds  by  married  women,  pursuant  to 
an  Act  passed  in  the  fourth  year  of  the  reign  of  His  late  Majesty 
King  William  the  Fourth,  intituled,  ''An  Act  for  the  Abolition  of  Fines 
and  Recoveries,  and  for  the  Substitution  of  more  simple  Modes  of 


(«)  Eaepcarte  Wehster,  4  Man.  & 
Gr.  27  ;  1  DowL  N.  S.  678. 

(t)  The  commissioners  are  re- 
qmred  to  describe  themselyes  in  the 
words  of  their  appointment  by  the 
Chief  Justice,  for  the  jurisdiction  in 
which  fhey  take  the  acknowledg- 
ment, and  for  that  only.    It  is  wrong 


to  go  by  reference  to  the  alteration 
of  boundaries  made  by  the  Muni- 
dpal  Reform  Act,  as  is  sometimes 
done.  The  Chief  Justice  in  his 
appointment  continues  the  old  style. 
A  list  of  the  jurisdictions  under  the 
Fines  and  Recoveries  Act  is  annexed 
hereto,  infrsy  p.  46. 


WOMEN   WITH    THEIR   HUSBAND^S   CONCURRENCE. 
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Assurance  ; "  appeared  personally  E,,  the  wife  of  F.  F.,  and  prodnced  a 

certain  Indenture^  marked  B.,  bearing  date  the day  of one 

thousand  eight  hundred  and  — ,  and  made  between  the  said  F.  F. 
and  E.  his  wife  of  the  first  part^  L.  M.  of  the  second  part^  and  N.  0. 
of  the  third  part,  and  acknowledged  the  same  to  be  her  act  and  deed. 
And  we  do  hereby  certify,  that  the  said  E.  was,  at  the  time  of  her 
acknowledging  the  said  deed,  of  full  age  and  competent  understanding, 
and  that  she  was  examined  by  us,  apart  from  her  husband,  touching 
her  knowledge  of  the  contents  of  the  said  deed,  and  that  she  freely  and 
voluntarily  consented  to  the  same. 

G.  H. 

I.  K. 

• 

The  attorney  or  solicitor  employed  in  the  transaction 
will  next  (as  before  explained  in  the  case  of  an  acknow- 
ledgment before  a  Judge  or  Master)  make  affidavit,  veri- 
fying the  certificate  of  the  perpetual  commissioners  in  the 
foUowing  terms :— 


WEEKS    THE 
ACKNOWLEDG- 
MENT IS  MADE 
IN    ENGLAND. 


A.  B.,  of 


IN  THE  COMMON  PLEAS. 

in  the  —  of ,  Gentleman,  one  of  the  attomies  Affidavit  by  the 


[or,  "  solicitors  *']  of  the  Court  of ,  maketh  oath  and  saith,  that  he  tor?^v^yba«  the 

knows  E.,  the  wife  of  F.  F.,  in  the  certificate  herennto.  annexed  men-  JS^gJJwi^* 
tioned,  and  that  the  acknowledgment  therein  mentioned  was  made  hy  maasioiien. 

the  said  E.,  and  the  certificate  signed  hy  G.  H.  of in  the of 

,  Gentleman,  and  I.  K.  of in  the of ,  Gentleman, 

the  commissioners  in  the  said  certificate  mentioned,  on  the  day  and 

year  therein  mentioned,  at in  the of ,  in  the  presence  of 

this  deponent,  and  that  at  the  time  of  making  such  acknowledgment 
the  said  E.  was  of  full  age  and  competent  understanding,  and  that  the 
said  El  knew  the  said  acknowledgment  was  intended  to  pass  her  estate 
in  the  premises  respecting  which  such  acknowledgment  was  made. 
And  this  deponent  further  saith,  that  to  the  hest  of  this  deponent's 
knowledge  and  helief,  the  said  G.  H.  [or,  '^  I.  K. "],  one  of  the  said 
commissioners,  is  not  in  any  manner  interested  in  the  transaction  giving 
occasion  for  such  acknowledgment,  or  concerned  therein  as  attorney, 
solicitor,  or  agent,  or  as  clerk  to  any  attorney,  solicitor,  or  agent,  so 
interested  or  concerned.  And  this  deponent  further  saith,  that  pre- 
vious to  the  said  E.  making  the  said  acknowledgment,  he  this  depo- 
nent inquired  of  her  the  said  E.,  whether  she  intended  to  give  up 
her  interest  in  the  estates  in  respect  of  which  such  acknowledgment 
was  taken  without  having  any  provision  made  for  her  in  lieu  of  or  in 
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WHERE   THE 
ACKNOWLEDG- 
MENT IS  MADE 
IN   ENGLAND. 

When  no  pio> 
Tiaioii  Is  to  be 
made  thia  dauBe 
tobenaed. 

Where  any  inro* 
vision  is  to  M 
made  this  danae 
to  be  substi- 
tuted for  the  pie- 
ceding,  which  will 
of  course  in  such 
case  be  omitted. 


return  for  or  in  conseqaence  of  her  so  giving  up  her  interest  in  such 
estates,  and  that  in  answer  to  such  inquiry  the  said  E.  declared  that 
she  did  intend  to  give  up  her  interest  in  the  said  estates  without 
having  any  provision  made  for  her  in  lieu  of  or  in  return  for  or  in 
consequence  of  her  so  giving  up  such  her  interest ;  of  which  declaration 
of  the  said  £.  this  deponent  has  no  reason  to  doubt  the  truth,  and  he 
verily  believes  the  same  to  be  true.  lOr,  "  declared  that  a  provision 
was  to  be  made  for  her  in  consequence  of  her  giving  up  such  her 
interest  in  the  said  estates.  And  this  deponent  further  saith,  that 
before  her  acknowledgment  was  so  taken,  he  was  satisfied,  and  does 
now  verily  believe,  that  such  provision  has  been  made  by,  deed  [or, 
"writing"]  [or,  "that  the  terms  thereof  have  been  reduced  into 
writing  "],  and  that  such  deed  [or,  "  writing  "]  has  been  produced  to 
the  said  commissioners."]  And  lastly,  this  deponent  saith,  that  it 
appears  by  the  deed  acknowledged  by  the  said  E.  that  the  premises 
wherein  she  is  stated  to  be  interested  are  described  to  be  in  the 

parish  of ,  in  the  county  of , 

StDom,  4fc. 


Affidavit  by  the 
attorney  or  soli- 
citor and  a  third 
poBon,  verifying 
the  certificate  of 
perpetual  com- 
miBslonen. 


The  subsequent  proceedings  will  be  substantially  tbe 
same  as  in  the  case  of  an  acknowledgment  before  a  Judge 
or  Master^  as  before  explained. 

It  may  happen  that  neither  the  attorney  or  solicitor 
employed^  nor  any  of  the  commissioners^  can  satisfitctorily 
speak  to  the  woman's  being  of  full  age  at  the  time  of  the 
acknowledgment.  In  such  case^  the  attorney  or  solicitor 
will  join  with  himself  in  the  affidavit  some  other  person 
who  can  speak  to  the  fact^  and  who  must  be  thought  com- 
petent to  do  so  by  the  individual  taking  the  affidavit  as 
before  explained^  when  treating  of  an  acknowledgment 
before  a  Judge  or  Majster.  The  affidavit  itself  maj  be 
as  follows : — 

IN  THE  COMMON  PLEAS. 

A.  B.,  of in  the  county  of [state  trade,profe98icny  w  caUing\ 

and  C.  D.,  of in  the  county  of ,  Gentleman,  one  of  the  attomies 

[or,  "solicitors"] of  the  Court  of ,  severally  make  oath  and  say. 

And  first,  this  deponent  A.  B.  for  himself  maketh  oath  and  saith,  that 
he  knows  E.,  the  wife  of  F.  F.,  in  the  certificate  hereunto  annexed  men- 
tioned, and  that  at  the  time  of  making  the  acknowledgment  therein 
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mentioned  the  said  E.  was  of  full  age.  And  the  said  C.  D.  for  himself 
maketh  oath  and  saith,  that  the  acknowledgment  in  the  said  certificate 
mentioned  was  made  by  the  said  E.,  and  the  certificate  signed  by  G.  H. 

of in  the of ,  Gentleman,  and  I.  K.  of in  the 

of y  Gentleman,  the  conmiissioners  in  the  said  certificate  mentioned, 

on  the  day  and  year  therein  mentioned,  at in  the of ,  in 

the  presence  of  this  deponent,  and  that  at  the  time  of  making  snch 
acknowledgment,  the  said  E.  was  of  competent  understanding,  and 
that  the  said  E.  knew  the  said  acknowledgment  was  intended  to  pass 
her  estate  in  the  premises  respecting  which  snch  acknowledgment  was 
made.  And  this  deponent  the  said  C.  D.  for  himself  farther  saith, 
that  to  the  best  of  this  deponent*s  knowledge  and  belief,  the  said  G.  H. 
[or,  "  I.  K."],  one  of  the  said  conmiissioners,  is  not  in  any  manner 
interested  in  the  transaction  giving  occasion  for  such  acknowledgment, 
or  concerned  therein  as  attorney,  solicitor,  or  agent,  or  as  clerk  to  any 
attorney,  solicitor,  or  agent,  so  interested  or  concerned.  And  this 
deponent  the  said  G.  D.  for  himself  farther  saith,  that  previous  to  the 
said  £.  making  the  said  acknowledgment,  he  this  deponent  inquired  of 
her  the  said  E.  whether  she  intended  to  give  up  her  interest  in  the 
estates  in  respect  of  which  such  acknowledgment  was  taken  without 
having  any  provisdon  made  for  her  in  lieu  of  or  in  return  for  or  in 
consequence  of  her  so  giving  up  her  interest  in  such  estates,  and  that 
in  answer  to  such  inquiry  the  said  E.  declared  that  she  did  intend  to 
give  up  her  interest  in  the  said  estates  without  having  any  provision 
made  for  her  in  lieu  of  or  in  return  for  or  in  consequence  of  her  so 
giving  up  such  her  interest;  of  which  declaration  of  the  said  E.  this 
deponent  has  no  reason  to  doubt  the  truth,  and  he  verily  believes  the 
same  to  be  true.  [Or,  ''  declared  that  a  provision  was  to  be  made  for 
her  in  consequence  of  her  giving  up  such  her  interest  in  the  said 
estates.  And  this  deponent  C.  D.  for  himself  farther  saith,  that  before 
her  acknowledgment  was  so  taken  he  vras  satisfied,  and  does  now 
verily  believe,  that  such  provision  has  been  made  by  deed  [or,  *^  writing"] 
[or,  "  that  the  terms  thereof  have  been  reduced  into  writing"],  and 
that  such  deed  [or,  "  writing  "]  has  been  produced  to  the  said  com- 
missioners.*'] And  lastly,  the  said  0.  D.  for  himself  farther  saith, 
that  it  appears  by  the  deed  acknowledged  by  the  said  E.  that  the  pre- 
mises wherein  she  is  stated  to  be  interested  are  described  to  be  in  the 
parish  of ,  in  the  county  of . 

StDom,  Sfc. 

The  subsequent  proceedings  will  be  substantially  the 
same  as  in  the  case  of  an  acknowledgment  before  a  Judge 
or  ISIaster^  as  before  explained. 


WHERE    THE 
ACKNOWLEDG- 
MENT IS  MADE 
IN   ENGLAND. 


Where  no  pro> 
vision  is  to  be 
made  this  danse 
to  be  used. 


Where  any  pro- 
vision is  to  be 
made  this  dause 
tobesnbsti- 
tnted  for  the  pre- 
ceding, which  will 
of  conrse  in  snch 
case  be  omitted. 
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APPENDIX    NO.  I. OP   ALIENATIONS   BY   MARRIED 


WHBRB  THB 

ACKNOWLKDO- 

mNT  IB  MADS 

IN  ENGLAND. 

Th«  attornqr  w 
■olidtor,  if  qaali- 
flad,  maj  be  OM 
of  ttie  eommit- 
■lontn. 


OiM  of  the  com- 
miMionon,  if  aa 
•ttornqr,  may 
inaka  th«  affid*- 
▼It. 


Whathertheeom- 
miarionar  making 
the  affidftTit  may 
alao  be  the  attor* 
n^  or  solicitor 
empUKjed. 


By  the  General  Rules  of  the  Court  of  Common  Pleas^ 
the  attorney  or  solicitor  employed  in  the  transaction  may 
act  as  one  of  the  perpetual  commissioners^  if  so  appointed 
by  the  Chief  Justice.  But  in  such  case^  the  other  per- 
petual commissioner  must  be  a  stranger  to  the  proceedings, 
to  the  end  that  the  examination  may  be  conducted  and 
the  certificate  granted  by  at  least  one  independent  and 
impartial  public  fdnctionary.     This  seems  plain  {u). 

In  Re  Schokfield  (x),  Chief  Justice  Tindal  said^  "  The 
primary  intention  of  the  Court  was,  that  when  a  married 
woman  acknowledged  a  deed,  she  should  do  it  under  the 
sanction  of  two  commissioners  and  a  practising  attorney. 
But  afterwards  it  was  thought  that  one  of  the  commis- 
sioners, if  a  practising  attorney,  might  make  the  affidayit.^' 
And  this  the  Court  ruled  might  be  done,  provided  the 
other  of  the  commissioners  had  no  interest  in  the  matter, 
either  as  an  attorney,  or  solicitor,  or  as  an  individual. 

In  the  case,  however,  where  one  of  the  commissioners  is 
the  acting  attorney  or  solicitor,  a  distinction  must  be 
attended  to — ^for  in  such  case  it  will  be  necessary  for  the  im- 
partial commissioner  alone  to  make  the  preliminary  inquiry 
as  to  the  married  woman  receiving  or  not  receiving  com- 
pensation for  executing  the  deed.  This  inquiry  must  be 
in  the  absence  of  the  other  commissioner,  who,  as  being 
professionally  employed  in  the  matter,  ought  not,  any  more 
than  the  husband,  to  be  present.  When  this  preliminary 
inquiry,  however,  as  to  compensation  is  completed,  the  two 
commissioners  will  (as  in  the  ordinary  case  of  both  being 
impartial)  join  in  the  examination  of  the  married  woman 
as  to  her  knowledge  of  the  contents  of  the  deed,  and  as 
to  her  having  executed  it  voluntarily ;  for  the  memoran- 
dum and  certificate  must  be  signed  by  both  commissioners. 


(u)  See  General  Rules  of  H.  T.  1834^  No.  i,  and  note  thereon,  infra,  p.  41. 
(a;)  3  Bing.  N.  C.  293. 
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The  form  of  affidavit  by  one  of  the  perpetual  commis-    wheee  the 
sioners  wiU  be  as  foUows :—  me^TmTde 

IN    ENGLAND. 

IN  THE  COMMON  PLEAS. 


A.  B.,  of in  the of y  Gentleman,  one  of  the  attomiea  Affidavit  by  one 

{or,  "  solicitors  "]  of  the  Court  of ,  and  one  of  the  commissioners  SoinmteriS«r8, 

mentioned  in  the  certificate  hereunto  annexed,  maketh  oath  and  saitfa,  ^j^^ff  u^j^ 

that  he  knows  E.,  the  wife  of  F.  F.,  in  the  said  certificate  mentioned,  •»*  ^js  co-per- 

and  that  the  acknowledgment  therein  mentioned  was  made  by  the  said  sioner. 
£.,  and  the  certificate  signed  by  this  deponent  and  C.  D.  of  — —  in 

the  county  of ,  Gentleman,  the  other  comnussioner  in  the  said 

certificate  mentioned,  on  the  day  and  year  therein  mentioned^  at        ' 

in  the of ,  in  the  presence  of  this  deponent,  and  that  at  the 

time  of  making  such  acknowledgment  the  said  £.  was  of  full  age  and 
competent  understanding,  and  that  the  said  E.  knew  the  said  acknow- 
ledgment was  intended  to  pass  her  estate-  in  the  premises  respecting 

which  such  acknowledgment  was  made.     And  this  deponent  farther  Should  it  not  be 

saith,  that  he  this  deponent  is  not  in  any  manner  interested  in  the  tain  an  affidavit 

transaction  giving  occasion  for  such  acknowledgment,  or  concerned  ^SUd  comaSk^' 

therein  as  attorney,  solicitor,  or  agent,  or  as  clerk  to  any  attorney,  '^^"^^S'? 

solicitor,  or  agent,  so  interested  or  concerned.    And  this  deponent  substituting  for 

fiirther  saith,  that  previous  to  the  said  E.  making  the  said  acknow-  nent,"  the  foUow. 

ledgment,  he  this  deponent  inquired   of  the  said  E.  whether  she  ^^^Mulfthiir 

intended  to  give  up  her  interest  in  the  estates  in  respect  of  which  such  JS?*^? iSS^^ 

acknowledgment  was  taken  without  having  any  provision  made  for  the  said  c.d.,  the 

'■.•..i...*            .                                  •«                 ..  other  oomnrii- 

her  m  lieu  of  or  m  return  for  or  m  consequence  of  her  so  giving  up  sioaer." 
her  interest  in  suefa  estates,  and  that  in  answer  to  such  inquiry  the 
said  E.  declared  that  she  did  intend  to  give  up  her  interest  in  the  said  when  no  pro- 
estates  without  having  any  provision  made  for  her  in  lieu  of  or  in  2Se toischua 
return  for  or  in  consequence  of  her  so  giving  up  such  her  interest  of  is  to  be  used, 
which  declaration  of  the  said  E.  this  deponent  has  no  reason  to  doubt 
the  truth,  and  he  verily  believes  the  same  to  be  true.     %0r,  "  declared  Where  any  pro- 
that  a  provision  was  to  be  made  for  her  in  consequence  of  her  giving  SSde toisdause 
up  such  her  interest  in  the  said  estates.    And  this  deponent  further  i  ^}^  ^^' 

•^                                                                                                            *^  tuted  for  the  pre- 

saith,  that  before  her  acknowledgment  was  so  taken,  he  was  satisfied,  oeding,  which  will 

J,                          .,     ,,.          .VJ.T.            ''vv               JIT-  of  course  in  such 

and  does  now  venly  believe,  that  such  provision  has  been  made  by  case  be  omitted. 

deed  [or,  '^  writing  "]  [or,  "  that  the  terms  thereof  have  been  reduced 

into  writing  "],  and  that  such  deed  [or,  **  writing  "]  has  been  produced 

to  this  deponent  and  the  said  C.  D.,  the  other  commissioner."]     And 

lastly,  this  deponent  saith,  that  it  appears  by  the  deed  acknowledged 

by  the  said  E.  that  the  premises  wherein  she  is  stated  to  be  interested 

are  described  «to  be  in  the  parish  of ,  in  the  county  of , 

SiDom,  dfc. 
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WHSBB  THB         The  followiiig  is  the  official  form  of  an  affidavit  where 
MsaiT  IS  MADE   &  third  person  is  joined  in  it  with  one  of  the  perpetual 

IN  ENGLAIID. 

conmusaioners : — 


IN  THE  COMMON  PLEAS. 


AAdftfit  by  one 
oftheperpetojd 
commiMoiun 
and  a  Iklid  p«r- 
fon. 


Where  mora  con" 
Tenient,  for  "he 
this  deponent" 
maybeeabtti- 
tnted,  **tothe 
best  of  this  depo- 
nent's knowledge 
and  belief  the  said 
I.K.,  the  other 
eommisaloner." 


When  no  pn>> 
vision  is  to  be 
made,  this  daiiM 
is  to  be  used. 


When  any  pro- 
vision  is  to  DO 
made  this  dause 
is  to  be  substi- 
tuted for  the  pre- 
ceding, which  will 
of  course  in  such 
case  be  omitted. 


A.  B.,  of 


in  the 


—  of 
in  the 


edlUng\  and  G.  H.^  of  — 

the  attornies  [wTy  "  solicitors  **]  of  the  Court  of 


IgkOe  trade,  profesrion,  or 
of  •*-— 9  Gentleman,  one  of 
— ,  and  one  of  the  com- 


missioners mentioned  in  the  certificate  hereunto  annexed^  severally 
make  oath  and  say.  And  first  this  deponent  A.  B.  for  himself  maketh 
oath  and  saith,  that  he  knows  E.,  the  wife  of  F.  F.^  in  the  certificate 
hereunto  annexed  mentioned,  and  that  at  the  time  of  making  the 
acknowledgment  therein  mentioned  the  said  £.  was  of  fall  age.  And 
the  said  G.  H.  for  himself  maketh  oath  and  saith,  that  the  acknowledg- 
ment in  the  said  certificate  mentioned  was  made  by  the  said  £.,  and 

the  certificate  signed  by  this  deponent  and  I.  K.  of in  the of 

,  Gentleman,  the  other  commissioner  in  the  said  certificate  men- 
tioned, on  the  day  and  year  therein  mentioned,  at in  the of 

y  in  the  presence  of  this  deponent,  and  that  at  the  time  of  making 


such  acknowledgment  the  said  £.  was  of  competent  understanding, 
and  that  the  said  £.  knew  the  said  acknowledgment  was  intended  to 
pass  her  estate  in  the  premises  respecting  which  such  acknowledgment 
was  made.  And  this  deponent  the  said  G.  H.  for  himself  further  saith, 
that  he  Ms  deponent  is  not  in  any  manner  interested  in  the  trans- 
action giving  occasion  for  such  acknowledgment,  or  concerned  therein 
as  attorney,  solicitor,  or  agent,  or  as  clerk  to  any  attorney,  solicitor,  or 
agent,  so  interested  or  concerned.  And  this  deponent  the  said  G.  H. 
for  himself  further  saith,  that  previous  to  the  said  £.  making  the  said 
acknowledgment,  he  this  deponent  inquired  of  her  the  said  E.  whether 
she  intended  to  give  up  her  interest  in  the  estates  in  respect  of  which 
such  acknowledgment  was  taken  without  having  any  provision  made 
for  her  in  lieu  of  or  in  return  for  or  in  consequence  of  her  so  giving 
up  her  interest  in  such  estates,  and  that  in  answer  to  such  inquiiy 
the  said  £.  declared  that  she  did  intend  to  give  up  her  interest  in  the 
said  estates  without  having  any  provision  made  for  her  in  lieu  of  or 
in  return  for  or  in  consequence  of  her  so  giving  up  such  her  interest 
of  which  declaration  of  the  said  £.  this  deponent  has  no  reason  to 
doubt  the  truth,  and  he  verily  believes  the  same  to  be  true.  [Or, 
'^  declared  that  a  provision  was  to  be  made  for  her  in  consequence  of 
her  giving  up  such  her  interest  in  the  said  estates.  And  this  deponent 
G.  H.  for  himself  farther  saith,  that  before  her  acknowledgment  was  so 
taken,  he  was  satisfied,  and  does  now  verily  believe,  that  such  provi-» 
sion  has  been  made  by  deed  [or,  "  writingj"]  [or,  "  that  the  terms 
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thereof  have  been  reduced  into  writing/']  and  that  sach  deed  [or, 
'^writing'*]  has  been  produced  to  this  deponent  and  the  said  I.  K. 
the  other  commissioner.")  And  lastly,  the  said  G.  H.  for'  himself 
further  saith,  that  it  appears  by  the  deed  acknowledged  by  the  said  £.  F. 
that  the  premises  wherein  she  is  stated  to  be  interested,  are  described 
to  be  in  the  parish  of  — ,  in  the  county  of , 

Stporfiy  <Sfc. 


WHBRB    THE 
ACKNOWLEDG- 
MENT   IS    HADE 
IN    ENGLAND. 


SECTION  IL 

WHERE  THE  ACKNOWLEDGMENT  IS  MADE  OUT  OF 

ENGLAND. 
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7.  Form  of  certificate  by  notary 
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where  a  third  person  is 
joined  in  it  .        .        .        .27 
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WHEBE    THE 
ACKNOWLEDG- 
MENT   IS   MADE 
OUT  OF 
ENGLAND. 


When  the  woman  whose  acknowledgment  is  to  be 
taken  resides  out  of  England^  or  from  any  sufficient 
cause  is  prevented  from  attending  a  Judge  or  Master,  or 
perpetual  commissioners,  the  Court  of  Common  Fleas,  or 
any  judge  thereof,  may  issue  a  special  commission,  to  be 
made  returnable  within  such  time  as  shall  be  thought  fit  (a). 

The  attorney  or  solicitor  employed  will  ascertain  who 
are  proper  persons,  in  the  place  where  the  woman  resides, 
to  be  put  in  the  special  commission,  which  will  be  obtained 
at  the  office  of  the  registrar  of  certificates  of  acknow- 
ledgments. The  instructions  for  the  special  commission 
are  required  to  be  given  on  half  a  sheet  of  draft  paper,  in 


(a)  See  the  83Td  clause  of  the  Fines 
and  Recoveries  Act,  infra,  p.  36 ;  and 


see  General   Rules  of  H.  T.  1834, 
scale  of  fees,  item  12,  infra,  p.  43. 
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ALIENATIONS   BT   MABSrEB 


WHERE  THE    tlic  foUowiiig  foTm^  tlie  attorney  or  solicitor  bespeaking  tlie 

ACKNOWLEDG- 
MENT IS  MADE 
OUT  OF 
ENGLAND. 

•  ticulars  as  may  be  necessary  to  complete  sncb  instructions: 


commission  supplying  the  proposed  commissioners'  names^ 
residences^  trade^  profession^  or  callings  and  such  other  par- 


InatractiooB  for 
a  8i>ecial  com- 
mlBfeion. 


Instractions  for  a  special  commission  to  take  the  acknowledgment  of 

E.,  the  wife  of  F.  G.,  now  residing  at  y  in  the  of , 

Gentleman,  of  a  certain  deed  of  conveyance,  whereby  it  is  intended  to 
pass  her  estate  as  a  married  woman. 

COMMISSIONEBS'  NAMES,   &C. 

A.  B.,  of : Esq. 

C.  D.,  of Merchant. 

G.  H.,of Gent 

To  be  returnable  on 


[Att&nu^s  Name  andAddrets.] 

Two  commissioners  at  the  least  must  be  named  in  the 
commission,  and  in  places  far  distant  it  is  better  to  have 
half  a  dozen ;  so  that  inconyenience  may  not  arise  by  the 
death  or  absence  of  any  of  the  persons  named.  The 
return  had  better  be  left  blank ;  tfiat  being  in  the  discre- 
tion of  the  Judge,  the  officer  always  allowing  ample  time 
for  the  purpose.  The  proceedings  before  special  com- 
missioners will  be  substantially  the  same  as  before  a  Judge 
or  Master,  or  perpetual  commissioners ;  except  in  so  far  as 
hereinafter  pointed  out. 

The  following  is  the  form  of  the  commission : — 


Form  of  the 
commiBsion. 


I,  the 


Justice  of  her  Majesty's  Court  of  Common  Pleas  at 


Westminster,  do,  by  virtue  of  the  statute  in  that  case  made  and  pro- 
vided, appoint special  commissioners,  to  take  the  acknowledgment 

of ,  the  wife  of ,  of  any  deed  by. which  it  is  intended 


of  her  the  said 


as  a  married  woman,  pursuant  to  the  statute 


3  &  4  Will.  4,  c.  74.  And  I  do  order  and  direct,  that  this  com- 
mission shall  be  executed  and  returned  to  the  proper  officer  of  the 
Court,  on  or  before  the day  of . 


Dated  the 


day  of 


184 


Entd. 


MBNT  IS     MADE 

01TT  OF 

BNOLAND. 
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In  Exparte  GiU{b)   a  commission  was   addressed  to    where  the 
*' Judge  M'Roberts  and  W.   Pythian/^  lUinois,  in  the    ^"^^o^"^''^- 
United    States :    and  was   returned   certified    by   "  W.        ^^  ®' 
Pythian"  and  ^'  Samuel  M'Roberts."   The  Court  required 
an  affidavit^  showing  the  identity  of  Judge  M'Boberts 
and  Samuel  M^Boberts. 

In  Be  Apperton  (c)  the  Court  allowed  a  commission  to 
go  out  for  taking  the  acknowledgment  of  a  married  woman 
at  Sydney,  New  South  Wales,  with  a  blank  left  for  her 
Christian  name. 

In  another  case  the  Court  allowed  a  commission  to  be 
amended|  under  the  following  circumstances : — It  appeared 
that  the  acknowledgment  had  been  taken  in  a  remote 
part  of  India  by  two  military  officers,  not  mentioned  in 
the  commission,  all  the  persons  whose  names  were  included 
in  it  being  absent.  The  amendment  made  by  order  of 
the  Court  in  this  state  of  things,  was  to  insert  in  the 
commission  (as  returned  from  India)  the  names  of  the 
two  officers  who  had  received  the  acknowledgment,  thus 
establishing  their  authority  by  a  retrospective  operation  (d). 

As  to  the  mode  of  executing  a  special  commission  to 
take  the  acknowledgment  of  a  married  woman,  I  find  no 
directions  either  in  the  Act  of  Parliament  or  in  the  General 
Rules.  Where  the  thing  is  practicable,  however,  I  collect 
that  the  proper  course  is  first,  to  have  the  acknowledg- 
ment taken  in  the  ordinary  way,  as  already  explained; 
secondly f  to  make  the  memorandum  thereof  on  the 
deed ;  thirdly ,  to  get  the  certificate  signed  by  the 
special  commissioners ;  fourthly y  to  get  it  verified  by  the 
proper  affidavit;  and  fifthly ,  to  get  the  affidavit  itself 
certified  by  a  notary  public.     The  first,  second,  and  third 

(ft)  1  Bing.  S.  168 ;  7  Scott,  142.         5  Scott,  N.  S.  327.    See  this  case  of 

(c)  1  Man.  Gr.  &  Scott,  447.  StMs  more  fully  stated,  infra,  p.  26. 

(d)  Re  ShMsy  4  Man.  &  Or.  609 ; 

52 
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ALIENATIONS    BY    MARRIED 


WHRBB    THE 

▲CKNOWLEDG- 

MBNT  IS  MADB 

OUT  OF 

ENGLAND. 


items  create  no  difficulty.  But  the  fourth  and  fifth  are 
often  troublesome;  for^  as  regards  the  fourth  item  (the 
making  of  the  affidavit)^  it  may  not  always  be  easy  to  find 
in  foreign  parts  a  person  authorised  to  administer  the 
oathj  and  as  regards  the  fifth  item  (the  notarial  certi- 
ficate)^ there  may  be  no  notary  public  at  hand  capable  of 
officiating.  When  such  embarrassments  arise  (and  they 
will  constantly  occur),  the  endeayour  must  be  to  come  as 
near  as  circumstances  will  permit  to  the  requirements  of 
the  Courts  in  so  far  as  these  are  unfolded  by  the  decided 
cases,  of  which  I  will  set  out  the  principal;  observing, 
however,  in  the  meantime,  that  the  form  of  tl^e  memo- 
randum  of  acknowledgment  by  special  commissioners  will 
be  as  follows  : — 


Memorandum  of 
acknowledgment 
by  special  com- 
nyssionen. 


This  deed  marked  C.  was  this  day  produced  before  us,  and  acknow- 
ledged by  E.,  the  wife  of  F.  F.  therein  named,  to  be  her  act  and  deed ; 
previous  to  which  acknowledgment  the  said  E.  was  examined  by  ns, 
separately  and  apart  from  her  husband^  touching  her  knowledge  of  the 
contents  of  the  said  deed  and  her  consent  thereto,  and  declared  the 

same  to  be  freely  and  voluntarily  executed  by  her.    Dated  this 

day  of ,  one  thousand  eight  hundred  and . 


In  like  manner,  and  perfectly  in  conformity  with  the 
case,  where  the  acknowledgment  is  before  a  Judge  or 
Master,  or  perpetual  commissioners,  the  certificate  by 
special  commissioners  will  be  in  these  terms : — 


Certificate  by 
special  commis- 
sionen. 


These  are  to  certify,  that  on  the day  of ,  in  the  year  one 

thousand  eight  hundred  and ,  before  us  the  undersigned  A.  B.  and 

C.  D.,  two  of  the  conmiissioners  specially  appointed,  pursuant  to  an 
Act  passed  in  the  fourth  year  of  the  reign  of  his  late  Majesty  King 
William  the  Fourth,  intituled  "An  Act  for  the  Abolition  of  Fines 
and  Recoveries,  and  for  the  substitution  of  more  simple  modes  of 
Assurance/'  for  taking  the  acknowledgment  of  any  deed  by  E.,  the 
wife  of  F.  G.,  appeared  personally  the  said  E.,  and  produced  a  certain 

Indenture,  marked  C,  bearing  date  the day  of ,  one  thousand 

eight  hundred  and  < ,  made  between  the  said  F.  6.  and  E.  his  wife. 
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of  the  first  part,  R.  S.  of  the  second  part^  and  T.  W.  of  the  third  part; 
and  acknowledged  the  same  to  be  her  act  and  deed.  And  we  do 
hereby  certify  that  the  said  E.  was,  at  the  time  of  her  acknowledging 
the  said  deed,  of  fall  age  and  competent  understanding,  and  that  she 
was  examined  by  ns,  apart  from  her  husband,  touching  her  knowledge 
of  the  contents  of  the  said  deed,  and  that  e^e  freely  and  voluntarily 
consented  to  the  same. 

A.B. 

C.  D. 


WHERE  THE 
ACKNOWLEDG- 
MENT  IS  MADE 
OUT   OF 
ENGLAND. 


The  practice  is^  that  one  of  the  special  commissioners 
shall  make  the  following  affidavit  on  parchment  (rf): — 


IN  THE  COMMON  PLEAS. 


A.  B.  of ,  in  the 


of 


Esquire  (0),  one  of  the  com- 


missioners mentioned  in  the  certificate  hereunto  annexed,  maketh  oath 
and  saith,  that  he  knows  £.,  the  wife  of  F.  Q.  in  the  said  certificate 
mentioned,  and  that  the  acknowledgment  therein  mentioned  was  made 
by  the  said  £.,  and  the  certificate  signed  by  this  deponent  and  C.  D. 

of ,  in  the  county  of ,  Merchant,  the  other  commissioner  in 

the  said  certificate  mentioned,  on  the  day  and  year  therein  mentioned, 
at  — 


AfBdaytt  Terifying 
the  oertifleata  by 
one  of  the  special 
commissioners. 


— ,  in  the of ,  in  the  presence  of  this  deponent,  and 

that  at  the  time  of  making  such  acknowledgment  the  said  £.  was 
of  full  age  and  competent  understanding,  and  that  the  said  £.  knew 
the  said  acknowledgment  was  intended  to  pass  her  estate  in  the 
premises  respecting  which  such  acknowledgment  was  made.  And 
this  deponent  further  saith,  that  he  this  deponent  is  not  in  any  manner 
interested  in  the  transaction  giving  occasion  for  such  acknowledgment, 
or  concerned  therein  as  attorney,  solicitor  or  agent,  or  as  clerk  to 
any  attorney,  solicitor  or  agent,  so  interested  or  concerned.  And  this 
deponent  further  saith,  that  previous  to  the  said  E.  making  the  said 
acknowledgment,  he  this  deponent  inquired  of  the  said  £.  whether  she 
intended  to  give  up  her  interest  in  the  estates  in  respect  of  which  such 
acknowledgment  was  taken,  without  having  any  provision  made  for  her 


When  incon- 
Tenient  for  the 
disinterested 
commissioner  to 
make  the  affidavit, 
for  <*  he  this  de- 
ponent," may  be 
substituted  *'  to 
the  best  of  this 
deponent's  know- 
ledge and  belief 
the  said  C.  D.  the 
other  commis- 
sioner." 


(d)  One  of  the  special  commis- 
uoners  makes  the  affidavit,  because 
a  practising  attorney  is  not  always  to 
be  found  in  foreign  parts.  And 
this,  moreover,  was  the  coarse  pur- 
sued under  the  old  system  of  Fines 
and' Recoveries. 

(e)  The  descriptions    of  the  de- 


ponent and  of  the  other  special  com- 
missioner named  in  the  affidavit^ 
should  correspond  with  their  descrip- 
tioDS  in  the  special  commiason, 
otherwise  difficulty  will  afterwards 
be  experienced  when  the  time  comes 
for  filing. 
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WHKRB  THB  ui  lien  of  or  in  return  for  or  in  consequence  of  her  so  giving  up  her 
ACKNowLBDG-  interest  in  such  estates,  and  that  in  answer  to  such  inquiry  the  said  £. 
^^^^  ^  !l^'    declared  that  she  did  intend  to  sive  up  her  interest  in  the  said  estates 

OUT  OF  °  * 

BNOLAif D.  without  having  any  provision  made  for  her  in  lien  of  or  in  return  for  or 

in  consequence  of  her  so  giving  np  such  her  interest,  of  which  declaia- 

▼iaitrnlTto^  tion  of  the  said  £.  this  deponent  has  no  reason  to  douht  the  truth,  and 

to^idmitod!^  he  verily  helieves  the  same  to  he  true  (or,  "  declared  that  a  provision 

was  to  be  made  for  her  in  consequence  of  her  giving  up  such  her 

WheieanypTo-  interest  in  the  said  estates.     And  this  deponent  further  saith,  that 

mft^ttaLTcUHiM  before  her  acknowledgment  was  so  taken,  he  was  satisfied  and  does  now 

toted^^pro-  verily  believe   that  such  provision   has   been   made  by  deed  [or, 

eediiig,  which  in  "writinff"!,  \ar,  "that  the  tenns  thereof  have  been  reduced  into 

mdi  ff#^  will  of 

conne  be  omitted,  writing"]  and  that  such  deed  [or, ''  writing*']  has  been  produced  to  the 

said  commissioners.*')  And  lastly,  this  deponent  saith,  that  it  appears 
by  the  deed  acknowledged  by  the  said  £.,  that  the  premises  wherein 

she  is  stated  to  be  interested,  are  described  to  be  in  the  parish  of , 

in  the  county  of . 

Sworn,  ^e. 


NeeeflsHyofa  Wc  HOW  come  to  the  Verifying  affidavit,  which  auaht  to 

notarial  oertiflcate  ^      o  ^  -^ 

when  attainable.   \^  swom  ifi  the  prcsefice  of  a  notary  pubUc,  before  some 

magistrate  duly  authorised  to  administer  oaths  j  and  a 
notarial  certificate  on  parchment  auffht  to  accompany, 
and  subsequently  be  filed  with  the  affidavit.  This  I  say  is 
the  general  rule;  but  the  Court,  in  Trinity  Term,  1834, 
directed  that  affidavits  made  in  France  before  the  consul, 
vice-consul,  or  any  attorney  or  attorneys  of  any  one  of  the 
Courts  at  Westminster,  should  in  future  be  received 
without  the  intervention  of  a  notary  public.  And  in 
Scotland  and  Ireland  the  affidavit  must  be  swom  before 
a  Commissioner  of  the  Court  of  Common  Pleas,  appointed 
pursuant  to  the  statute  3  &  4  Will.  4,  c.  42,  §  42  (/), 
and  in  such  case  also  no  notary  public  is  required. 

It  is  held,  that  under  the  6  Geo.  4,  c.  87,  §  20,  a  British 
consul  has  the  same  power  as  a  notary  public  to  certify 

(/)  See  He  Andenon,  2  Scott,  626 ;  2  Bing.  N.  S.  435. 
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the  verifying  aj£davit  {g).  But  before  proceeding  to  give 
the  form  of  such  certificate  bj  a  notary  public  or  British 
consul^  we  will  state  the  decisions  of  the  Court  of  Common 
Pleas  upon  the  form  and  substance  of  the  afiBidaYit  itself. 

And  firsts  as  to  the  form  of  the  affidavit^  the  Courts  in  Re 
Shaw  {h)j  allowed  an  affidavit  made  in  Philadelphia  to  be 
filed^  although  it  was  not  in  the  form  prescribed  by  the 
Creneral  Rules  {i),  but  commenced  with  the  words^  "  Be  it 
remembered/^  and  afterwards  assiuned  the  form  of  an 
affidavit.  The  affidavit  in  this  case^  however^  was  one  on 
which  perjury  could  be  assigned. 

An  affidavit^  verifying  the  certificate  of  special  com- 
missioners in  Illinois^  although  only  taken  before  a  notary 
public^  was  held  sufficient ;  another  affidavit  stating  that 
such  was  at  that  place  the  practice  {k).  So^  an  affidavit 
sworn  before  a  notary  public  in  Germany^  was  deemed 
sufficient  (Q.  So  likewise  an  affidavit  sworn  before  ^^the 
Provisional  British  Consul  for  the  Society  Islands;^'  it 
appearing  that  there  was  no  notary  or  other  official  person 
Jore  wLm  it  could  be  swo^  within  ma.y  hldr^ 
miles  (m).  So^  an  affidavit  sworn  before  the  Minister  of 
the  British  Chapel  at  Moscow^  who  was  in  the  habit  of 
admimstering  oaths  to  British  subjects  in  that  place^  there 
being  no  notary  public  or  British  consul^  or  vice-consul^ 
within  four  hundred  miles  (n).  Again^  an  affidavit  sworn 
in  Russia^  before  the  British  consul^  was  held  sufficient^  it 
having  been  stated  in  a  notarial  certificate^  that  the  laws 


WHERE  THE 

ACKVOVriJSS>Gr- 

MBNT  18  MADE 

OUT  OF 

ENGLAND. 


(g)  Be  Mrs.  Barber,  2Bmg.  N.  C. 
268  ;  S.  C.  2  Scott,  436.  The  daiiBe 
of  the  Act  says,  that  every  foreign 
consul  general,  or  consul,  shall  have 
power  to  do  all  such  notarial  acts  as 
any  notary  pubHc  may  do. 

(h)  3  Man.  &  6r.  237 ;  9  Dow. 
839. 


(0  General  Rulee  of  H.  T.  1834. 
See  infra,  p.  44. 

(h)  Exparte  Marm,  5  Bing.  N.  C. 
226. 

(0  1  Man.  &  Gra.  973. 

(m)  Be  Bebecca  Darlmg,  2  Man. 
Gr.  &  Scott,  348. 

(n)  Be  PiekeragiU,  6  Man.&  Gr.  250. 


MKNT  18  MADE 

OUT  OF 
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WHEBE  THE     of  Bussla  did  not  grant  to  magistrates  aathoriiy  to  admi- 

ACKNOWLEDO-  .    ^  .,       /    x 

nister  oaths  (o). 

But  there  are  limits  to  the  indulgence  of  the  Court. 
Thus^  in  Re  Street  (p),  permission  to  file  an  affidavit  and 
notarial  certificate  was  refused;  the  affidavit  purporting  to 
be  sworn  before  one  '^O.^  a  commissioner  for  taking 
affidavits  in  the  Court  of  Queen's  Bench  for  Canada 
West;''  and  the  notary  certifying  him  to  be  a  com- 
missioner of  that  Court;  and  as  such  qualified  to  administer 
oaths. 

Another  case^  Exparte  Birch  {q)j  is  thus  stated  in  the 
report :  "  Two  married  women  executed  a  deed  at  Ham- 
burgh ;  the  affidavit,  verifying  the  commissioner's  certi- 
ficate,  was  administered  by  the  pnefect  in  German^  which 
was  translated  into  English  by  the  deponent  himself^  as 
the  oath  was  administered  and  the  affidavit  was  verified  by 
a  notary  public  and  the  Enghsh  consul^  but  not  signed 
by  the  deponent ;  the  practice  at  Hamburgh  being  that 
an  affidavit  shall  not  be  signed.  There  was  also  an 
affidavit  that  the  magistrates  at  Hamburgh  will  not 
administer  an  oath  in  English.  Upon  the  application  of 
Wilde^  Serjeant;  to  file  the  certificate^  the  Court  acquiesced^ 
upon  condition  that  the  applicant  should  produce  the 
affidavit  of  a  merchant  here  that  it  is  not  usual  at 
Hamburgh  for  affidavits  to  be  signed  by  the  deponent "  (r). 

In  Re  Eady  (s)y  it  was  held  that  an  affidavit  made  in 
Gtermany,  verifying  the  certificate  of  acknowledgment  of 
a  married  woman  resident  in  that  country^  should  be  made^ 
not  before  the  British  consul^  but  before  a  native  court. 

(o)  Davy  and  MaUvfOod,  2  Man.  ham'e  Report    According  to  Mr. 

&  6r.  424  ;  2  Scott,  N.  R.  523.  Scott,  all  that  the  Court  did,  was  to 

(p)  2  Man.  Gr.  &  Scott,  364.  receive  an  affidavit  not  nffned  by  the 

(q)  4  Bing.  N.  C.  394 ;  6  Scott,  1 85.  d^mmt. 

(r)  The  above  is  from  Mr.  Bing-  («)  6  Dow.  615. 
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It  was  also  held  to  be  no  objection  to  the  affidavit  that  it 
was  originally  in  the  German  language^  if  it  were  trans- 
lated^ and  the  translation  verified  by  a  notary.  The  oath^ 
too^  might  likewise  be  administered  in  German^  if  it  were 
interpreted  to  the  deponent. 

It  is  not  actually  necessary  (though  surely  very  proper) 
to  specify  in  the  verifying  affidavit  the  place  where  the 
acknowledgment  has  been  taken  (t). 

When  a  notarial  certificate  cannot  be  had,  the  want  of 
it  ought  to  be  accounted  for  by  affidavit,  when  pmjticable. 
In  such  a  case  there  will  be  two  affidavits,  namely,  the 
common  affidavit,  verifying  the  commissioner's  certificate, 
and  another  affidavit  for  the  purpose  of  excusing  the 
omission  of  the  notarial  certificate.  In  Re  Warburton  {u) 
the  common  affidavit  verifying  the  commissioners'  certifi- 
cate  was  sworn  by  one  of  the  commissioners  before  a 
magistrate  having  the  requisite  authority  to  administer  an 
oath,  and  was  in  that  and  all  other  respects  perfectly 
correct  and  sufficient.  But  an  affidavit  which  was  made 
by  the  same  commissioner  (for  the  purpose  of  excusing 
the  want  of  a  notarial  certificate)  erroneously  represented 
the  first  affida^t  as  having  been  made  by  the  oth^  com- 
missioner,  whereas  both  affidavits  were  by  the  same  com- 
missioner. In  these  circumstances  the  Court  did  not 
consider  the  blunder  in  the  second  affidavit  fatal.  It  was 
in  other  respects  satisfactory,  for  it  showed  the  authority 
of  the  magistrate  taking  the  first  affidavit,  and  it  suffi- 
ciently accounted  for  the  want  of  a  notarial  certificate. 

The  Court,  in  Re  Way  (a?),  upon  an  acknowledgment 
taken  in  a  township  in  Pennsylvania,  received  (in  heu  of 


WHERB  THE 
ACKNOWLEDG- 
MENT IS  MADE 
OUT  OF 
ENGLAND. 


(0  Rr  ShuffleboUom,  6  Scott,  185. 
The  rule  is  different  where  the  ao^ 
knowledgment  is  taken  in  England. 
There  the  place  imut  be  mentioned. 


(u)  3  Man.  &  Gr.  633  ;  S.C.  4 
Scott,  N.  S.  328. 
(x)  6  Man.  &  Gr.  1046. 


26 


APPENDIX    NO.  I. — OF   ALIENATIONS   BY   MABKIED 


WHBBB  THB 

▲CKNOWLEDO- 

MENI  UMADB 

OUT  OP 

■NOLAND. 


a  notarial  certificate)  a  certificate  by  an  officer  describing 
himself  as  '^  the  Prothonotary  and  Clerk  of  Common  Pleas 
in  and  for  the  Centre  County  Pennsylvania;^'  it  being 

sworn  that  there  was    no  notary  public  within  eighty 

miles  of  the  place. 

In  Re  Stubbs,  befcnre  cited  {jf),  where  a  commission  had 
been  executed  in  a  remote  part  of  India^  a  notarial  certi- 
ficate was  dispensed  with,  and  a  verifying  affidavit  was 
received  by  one  of  the  military  officers  (acting  as  special 
comndssioners),  sworn  before  an  officer,  who  was  a  poli- 
tical superintendent  on  the  spot,  it  appearing  firom  his 
certificate,  and  firom  a  letter  of  one  of  the  persons  who 
took  the  acknowledgment,  that  all  the  officers  to  whom 
the  commission  was  addressed  were  more  than  a  thousand 
miles  firom  the  place  where  the  commission  had  to  be 
performed;  and  that,  if  any  new  special  comnussioners 
were  appointed,  they  would  probably  be  removed  before 
the  commission  could  reach  its  destination;  and  that 
there  was  no  notary  public  or  magistrate,  before  whom  an 
oath  could  be  taken,  within  several  hundred  miles. 

It  has  been  erroneously  stated  that  the  affidavit  verify- 
ing the  certificate  of  special  commissioners  may  be  filed 
subsequently  to  the  filing  of  the  certificate  itself  (ar).  The 
case  in  which  this  is  laid  down  shows,  by  its  own  state- 
ment, that  the  point  was  misunderstood  by  the  reporter. 
A  certificate  can  in  no  case  be  filed  without  an  affidavit 
verifying  it.  The  words  of  the  Act  are  express,  and  the 
practice  of  the  office  is  uniform. 

The  fi)rm  of  the  certificate  by  a  notary  public,  or 
British  consul,  will  be  as  follows : — 

b**™St«rJ***Mfe       ^'  ^*  ^''  ^^^^'y  public,  of  lawful  authority,  admitted  and  sworn, 
or  British  coniai.  dwelling  at [or,  ''I,  L«  M.,  Britifili  consul " — here  insert  his 


(y)  Supra,  p.  19. 


(z)  Ammymmia  eaae,  1  Sooftt,  52. 
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proper  de8oripHcn\  hereby  certify  that  A.  B.,  of ,  in  the of 

,  Esquire^  on  the day  of ,  one  thousand  eight  htUidred 

and ^  was  sworn  in  my  presence  to  the  tnith  of  the  affidavit  here- 
unto annexed,  by  and  before  H.  I.,  at  — -.  And  I  do  hereby  certify 
that  the  said  H.  I.  is  a  justice  of  the  peace  [or  whatever  his  qualiflca-' 
tion  ma^  be  to  adminUter  ocah8\  and  is  qualified  to  administer  oaths  at 

aforesaid;  and  that  the  name  A.  B.  subsctibed  to  the  said 

affidavit,  and  also  the  name  H.  I.  subscribed  to  the  jurat  thereof,  aro  of 
the  respecliTe  proper  handwriting  of  the  said  A.  B.  and  H.  I.,  and  were 
respectively  signed  by  them  in  my  presence.  In  testimony  whereof  I 
have  hereunto  set  my  hand  and  notarial  [oTy  '^consular"]  seal.    Dated 

the day  of ,  one  thousand  eight  hundred  and . 

L.  M. 

L.  b: 


When  it  is  necessary  or  desirable  to  have  evidence  of 
identity  and  full  age  from  a  third  person^  such  third 
person  may  be  joined  in  the  affidavit  with  the  special 
commissioner,  as  follows  : — 


IN  THE  COMMON  PLEAS. 


A.  B.,  of 


and  G.  H.,  of 


-,  in  the  -— 
— ,  in  the 


of 


of 


[stcOe  trade,  profession,  or  calling^ 
— ,  Gentleman,  one  of  the  commis- 


sioners mentioned  in  the  certificate  hereunto  annexed,  severally  make 
oath  and  say.  And  first  this  deponent  A.  B.  for  himself  maketh  oath 
and  saith,  that  he  knows  E.,  the  wife  of  F.  G.,  in  the  certificate  here- 
unto annexed  mentioned,  and  that  at  the  time  of  making  th^  acknow- 
ledgment therein  mentioned  the  said  E.  was  of  full  age.  And  the  said 
G.  H.  for  himself  maketh  oath  and  saith,  that  the  acknowledgment  in 
the  said  certificate  mentioned  was  made  by  the  said  E.,  and  the  certi- 
ficate signed  by  this  deponent  and  I.  K.,  of  *— — ,  in  the of , 

Gentleman,  the  other  commissioner  in  the  said  certificate  mentioned, 
on  the  day  and  year  therein  mentioned,  at  ,  in  the  of 


y  in  the  presence  of  this  deponent,  and  that  at  the  time  of  making 

such  acknowledgment  the  said  E.  was  of  competent  understanding,  and 
that  the  said  E.  knew  the  said  acknowledgment  was  intended  to  pass 
her  estate  in  the  premises  respecting  which  such  acknowledgment  was 
made.  And  this  deponent  the  said  G.  H.  for  himself  further  saith, 
that  he  this  deponent  is  not  in  any  manner  interested  in  the  trans- 
action giving  occasion  for  such  acknowledgment,  or  concerned  therein 
as  attorney,  solicitor,  or  agent,  or  as  clerk  to  any  attorney,  solicitor,  or 
agent  so  interested  or  concerned.  And  this  deponent  the  said  G,  H. 
for  himself  further  saith,  that  previous  to  the  said  £.  making  the  said 


WHE&B  THE 

ACKNOWLBDCh 

MBNT  IS  ICADK 

OUT  OF 

BNQLAND. 


AflSdavit  Terifying 
the  certificate  by 
one  of  the  special 
oommiBBioiiers 
and  a  third  per- 
son. 


Where  incon- 
venient to  make 
the  affidavit  in 
this  form,  for'*  he 
this  deponent," 
may  he  substi- 
tuted, **  to  the 
best  of  this  de- 
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ACKHOWLBDG- 

MEIIT  18  MADS 

OUT  OF 

SHGLAHD. 

poncnt't  know- 
ledge and  beUef 
tfaeield  J.K.Uie 
otbef  eonnnie- 


'Where  no  pio- 
viaion  is  to  be 


niion  is 


nynro- 
to  be 


acknowledgment^  he  this  deponent  inqmied  of  her  the  said  E.  whether 
she  intoided  to  give  up  her  inteieet  in  the  estates  in  respect  of  which 
such  acknowledgment  was  taken  without  haying  any  provision  made  for 
her  in  lien  of,  or  in  return  for,  or  in  consequence  of  her  so  giving  up 
her  interest  in  snch  estates,  and  that  in  answer  to  sach  inqniiy  the 
said  E.  dedaied  that  she  did  intend  to  give  up  her  interest  in  the  said 
estates  without  having  any  provision  made  for  her,  in  lieu  of,  or  in 
letom  for,  or  in  consequence  of  her  so  giving  up  such  her  interest^  of 
whidi  declaration  of  Uic  said  E.  this  deponent  has  no  reason  to  douht 
the  truth,  and  he  verily  helieves  the  same  to  he  true.  iOr, "  declared 
that  a  provision  was  to  be  made  for  her  in  consequence  of  her  giving  up 
such  her  interest  in  the  said  estates.  And  this  deponent  Q.  H.  for 
himself  further  saiih,  that  before  her  acknowledgment  was  so  taken,  he 
was  satisfied  and  does  now  verily  believe  that  snch  provision  has  been 
made  by  deed  iar  "  writing '' l[or,  *'  that  the  tenns  thereof  have  been 
reduced  into  writing  "  ],  and  that  such  deed  [  "or  writing  "  ]  has  been 
produced  to  this  deponent  and  the  said  I.  K.,',the  other  commissioner.'') 
And  lastly,  the  said  G.  H.  for  himself  further  saith,  that  it  appears  by  the 
deed  acknowledged  by  the  said  E.  F.,  that  the  premises  wherein  she  is 

stated  to  be  interested  are  described  to  be  in  the  parish  of ,  in  the 

county  of . 

In  such  case  the  certificate  by  the  notary  public^  or 
British  consul^  will  be  as  follows : — 


Fonnofeertificate       ^t  ^*  ^''  notary  public,  of  lawful  authority,  admitted  and  sworn, 

OTBriSS^SSi*  ^^«^^  ** [^»  "^y  ^'  ^>  Bnisah  consul"— Jiew   insert  kis 

when  the  affidaTit  proper  deecriptum},  hereby  certify  that  A.  B.,  of y  in  the of 


is  by  two  de- 
ponentB. 


and  G.  H.  of ,  in  the of ,  Gentleman,  on  the 


one  thousand  eight  hundred  and 


were  severally  sworn 


of- 

in  my  presence  to  the  truth  of  the  affidavit  hereunto  annexed,  by  and 

before  H.  I.,  at .    And  I  do  hereby  certify  that  the  said  H.  I  is  a 

justice  of  the  peace  [or  whatever  hie  qualifieaUon  may  he  to  administer 

oaths},  and  is  qualified  to  administer  oaths  at aforesaid ;  and  that 

the  names  A.  B.  and  G.  H.  severally  subscribed  to  the  said  affidavit, 
and  also  the  name  H.  I.  subscribed  to  the  jurat  thereof,  are  of  the 
respective  proper  handwriting  of  the  said  A.  B.,  G.  H.,  and  H.  I.,  and 
were  respectively  signed  by  them  in  my  presence.  In  testimony 
whereof  I  have  hereunto  set  my  hand  and  notiuial  [or  ''consular  "]  seal. 
Dated  the day  of ,  one  thousand  eight  hundred  and  — r~. 
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MISCELLANEOUS  CASES.  miscellaneous 


CA8X8. 
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2.  Memorandum  in  dfiuh  a  case  29 
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4.  Affidavit        .        .        .  .30 

5.  Case  where  the   woman  was 

dectf  and  dvmb        •  .    .  31 

6.  Certificate      •        •        *  .31 

7.  Affidavit        .        .        .  .32 


Having  thus  endeavoured  to  explain  the  different 
courses  of  procedure  upon  taking  acknowledgments  before 
a  Judge^  or  Master^  or  perpetual  commissioners  at  home^ 
and  before  special  commissioners  in  foreign  parts^  it  only 
remains  to  give  one  or  two  forms^  which  may  be  found 
useful  under  circumstances  alike  liable  to  occur  in  England 
and  out  of  England. 

Thujs  it  may  happen  that  the  acknowledgment  of  the  where  the 

^  acknowledgment 

deed  is  to  be  made  by  more  than  one  married  woman.  *»  ^y  °*2!i**° 

J  one  marned 

The  following  are  forms  applicable  to  such  a  case  before  a  ^®™'^- 
Judge  or  Master^  which  may  of  course  be  adapted  to  a 
similar  case  when  occurring  before  perpetual  or  special 
commissioners. 

Memorandum  to  be  indorsed  on  Deed  where  more  than  one  married  Memonadum  in 
Woman  acknowledges  before  a  Jadge  or  Master.  ^^  *  *"*• 

This  deed  marked  A.  was  this  day  produced  before  me,  and  acknow- 
ledged by  E.  the  wife  of  F.  F.,  M.  the  wife  of  J.  Q.,  and  S.  the  wife  of 
T.  W.,  severally  therein  named,  to  be  the  act  and  deed  of  each  of  them 
the  said  E.,  M.,  and  S. ;  previous  to  which  acknowledgment  each  of 
them,  the  said  E.,  M.,  and  S.,  was  examined  by  me  separately  and 
apart  from  her  husband,  touching  her  knowledge  of  the  contents  of  the 
said  deed  and  her  consent  thereto,  and  each  of  them  declared  the  same 

to  be  freely  and  voluntarily  executed  by  her.    Dated  this day  of 

,  one  thousand  eight  hundred  and . 
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Oertifieiito. 


MiscKLLANBous   Certificatb  hj  Judge  or  Master,  where  more  than  one  manied  Woman 
_  acknowledges. 

These  are  to  certify  that  on  the  —  day  of y  in  the  year  one 

thousand  eight  hnndred  and ,  before  me  the  undersigned,  Sir 

Thomas  Wilde,  Knight,  Lord  Chief  Justice  of  the  Court  of  Conmion 
Pleas  at  Westminster  [or,  "  before  me.  Sir  John  Patteson,  Knight,  one  of 
the  Justices  of  the  Court  of  Queen's  Bench  at  Westminster ;''  or,"  before 
me  the  undersigned.  Sir  Geoige  Rose^  Knight,  one  of  the  Masters  in 
Ordinary  of  the  Court  of  Chanceiy  "],  appeared  personally,  E.  the  wife 
of  F.  F.,  M.  the  wife  of  J.  G.,  and  S.  the  wife  of  T.  W.,  and  produced 

a  certain  indenture  marked  A.,  bearing  date  the  — -  day  of ,  one 

thousand  eight  hundred  and ,  and  made  between  the  said  F.  F. 

and  £.  his  wife,  J.  G.  and  M.  his  wife,  and  T.  W.  and  S.  his  wife,  of 
the  first  part,  L.  M.  of  the  second  part,  and  T.  P.  of  the  third  part ; 
and  each  of  them  acknowledged  the  same  to  be  her  act  and  deed.  And 
I  do  hereby  certify  that  each  of  them,  the  said  £.  M.  and  S.,  was  at 
the  time  of  her  acknowledging  the  said  deed  of  full  age  and  competent 
understanding,  and  that  each  of  them  was  examined  by  me  apart  from 
her  husband,  touching  her  knowledge  of  the  contents  of  the  said  deed, 
and  that  each  of  them  freely  and  voluntarily  consented  to  the  same. 


Affidftyft 


AiTiDAYrr,  verifying  Certificate  by  Judge  or  Master,  where  acknowledg- 
ment made  by  more  than  one  married  woman. 

IN  THE  COMMON  PLEAS. 

A.  B.,  of ,  in  the of ,  Gentleman,  one  of  the  attoniies 

[or,  "  solicitors  "]  of  the  Court  of ^  maketh  oath  and  saith,  that  he 

knows  E.,  the  wife  of  F.  F.,  M.,  the  wife  of  J.  G.,  and  S.,  the  wife  of 
T.  W.,  in  the  certificate  hereunto  annexed  respectively  mentioned,  and 
that  the  acknowledgment  therein  mentioned  was  made  by  each  of  them, 
the  said  E.  M.  and  S.,  and  the  certificate  signed  by  the  Judge  [or, 
''Master"]  in  the  said  certificate  mentioned,  on  the  day  and  year 

therein  mentioned,  at ,  in  the of ,in  the  presence  of  this 

deponent,  and  that,  at  the  time  of  making  such  acknowledgment,  each  of 
them,  the  said  £.  M.  and  S.,  was  of  full  age  and  competent  understand- 
ing, and  that  each  of  them,  the  said  £.  M.  and  S.,  knew  the  said 
acknowledgment  was  intended  to  pass  her  estate  in  the  premises 
respecting  whidi  such  acknowledgment  was  made.  And  this  deponent 
further  saith,  that,  previous  to  the  said  E.  M.  and  S.  severally  making 
the  said  acknowledgment,  he  this  deponent  inquired  of  each  of  them, 
the  said  E.  M.  and  S.,  whether  she  intended  to  give  up  her  interest  in 
the  estates  in  respect  of  which  such  acknowledgment  was  taken,  with- 
out having  any  provinon  made  for  her  in  lieu  of,  or  in  return  for,  or  in 
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conseqaence  of  her  so  giving  up  her  interest  in  snch  estates,  and  that   miscellaneous 
in  answer  to  such  inquiiy  each  of  them,  the  said  E.  M.  and  S.,  declared         c^^^- 
that  she  did  intend  to  give  np  her  interest  in  the  said  estates,  withont  without  pro- 
having  any  provision  made  for  her  in  Hen  of,  or  in  return  for,  or  in  con-  '^^''• 
sequence  of  her  so  giving  up  such  her  interest,  of  which  declaration  of 
each  of  them,  the  said  E.  M.  and  S.,  this  deponent  has  no  reason  to 
douht  the  truth,  and  he  verily  believes  the  same  to  be  true.    (Or, 
"  declared  that  a  provision  was  to  be  made  for  her  in  consequence  of  her  with  provision, 
giving  such  her  interest  in  the  said  estates.    And  this  deponent  further 
saith,  that  before  the  said  acknowledgment  was  so  taken,  he  was  satis- 
fied and  does  now  verily  believe  that  such  provision  has  been  made 
by  deed  [or,  "  writing "  ]  ;  [or,  "  that  the  terms  thereof  have  been 
reduced  into  writing '']  and  that  such  deed  [or,  "  writing  "]  has  been 
produced  to  the  saidJudge  [or,  "  Master  '*])''.    And  lastly,  this  deponent 
saith,  that  it  appears,  by  the  deed  acknowledged  by  the  said  £.  M.  and 
S.,  that  the  premises  wherein  each  of  them  is  stated  to  be  interested, 
are  described  to  be  in  the  parish  of ,  in  the  county  of . 

Sworn. 
It  happened^  in  one  reported  case  (b),  that  the  woman^  case  when  the 

wom&ii  WAS  dettf 

whose  acknowledgment  was  to  be  taken^  was  both  deaf  and  dumb. 
and  dumb.  The  Court  directed  the  filing  to  take  place ; 
it  appearing  that  the  nature  of  the  transaction  had  been 
duly  explained  to  her  by  signs^  and  that  she  had^  likewise 
by  signs,  signified  her  assent,  these  facts  being  duly  esta- 
blished by  the  certificate  and  affidavit.  The  following  are  the 
forms  of  the  certificate  and  affidavit  in  such  a  case :  (c) — 

Cbrtifioate  by  perpetual  Commissioners  of  acknowledgment  by  deaf 

and  dumb  Woman. 

These  are  to  certify,  that  on  the  seventh  day  of  October,  in  the  year  Certuieate. 
one  thousand  eight  hundred  and  forty-three,  before  us,  A.  P.  and  R.  M. 
W.,  two  of  the  perpetual  Commissioners  appointed  for  the  county  of 
Lancaster,  for  taking  the  acknowledgments  of  deeds  by  married  womsen, 
pursuant  to  an  Act  passed  in  the  fourth  year  of  the  reign  of  his  late 
Majesty  King  William  the  Fourth,  intituled,  "  An  Act  for  the  Abolition 
of  Fines  and  Recoveries,  and  for  the  substitution  of  more  simple  modes 
of  Assurance,"  appeared  personally  £.  the  wife  ol  D.  W.,  S.  the  wife 
of  S.  H.,  and  E.  the  wife  of  J.  D.,  and  produced  a  certain  Indenture  of 

(6)  Beffarper,  6  Man.  &.  6r.  732  ;      of  acknowledgment  in  such  a  case 
7  Scott,  N.  R  431.  may  be  oolleeted  from  the  terms  of 

(c)  The  form  of  the  memorandum      the  certificate. 
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MISCELLANEOUS  Releaso,  marked  W.,  bearing  date  the  Beventh  day  of  October  instant, 
^^™'  and  made  between  the  said  D.  W.  and  B.  his  wife  of  the  first  part, 

R.  L.  and  J.  his  wife  of  the  second  part,  the  said  S.  H.  and  S.  his  wife 
of  the  third  part,  the  said  J.  D.  and  E.  his  wife  of  the  fourth  part,  and 
M.  W.  of  the  fifth  part,  and  each  of  them  acknowledged  the  same  to 
be  her  act  and  deed.  And  we  do  hereby  certify,  that  each  of  them, 
the  said  £.  W.,  S.  H.,  and  E.  D.,  was  at  the  time  of  her  acknowledging 
the  said  deed,  of  fall  age  and  competent  understanding,  and  that  each 
of  them  was  examined  by  us  apart  from  her  husband,  touching  her 
knowledge  of  the  contents  of  the  said  deed,  and  that  each  of  them,  the 
said  E.  W.  and  £.  D.,  freely  and  voluntarily  consented  to  the  same. 
And  we  fruiher  certify,  that  the  said  S.  H.  being  deaf  and  dumb,  the 
nature,  purport,  and  contents  of  the  said  deed,  previous  to  her  acknow- 
ledgment thereof,  was  fully  explained  to  her  in  our  presence  by  W.  W., 
being  a  person  accustomed  to  and  competent  to  hold  conversation  by 
signs  with  the  said  S.  H.,  and  that  from  such  explanation  and  the  inter- 
pretation thereof  to  us  by  the  said  W.  W.,  we  farther  certify,  that  the 
said  8.  H.  freefy  and  voluntarily  consented  to  the  same. 

A.  P. 

R.  M.  W. 


Affidavit. 


Affidavit,  verifying  the  above  Certificate. 

IN  THE  COMMON  PLEAS. 
J.  0.,  of  Manchester,  in  the  county  of  Lancast^,  Gentleman,  one  of 
the  attomies  of  the  Court  of  Queen's  Bench,  and  W.  W.  of  Man- 
chester, aforesaid,  stocking  maker,  severally  make  oath  and  say.     And 
first  this  deponent  J.  0.  for  himself  saith,  that  he  knows  E.  the  wife  of 

D.  W.,  8.  the  wife  of  8.  H.,  and  E.  the  wife  of  J.  D.,  in  the  certificate 
hereunto  annexed  severally  mentioned,  and  that  the  acknowledgment 
therein  mentioned  was  made  by  the  said  E.  W.,  8.  H.,  and  E.  D.,  and 
the  certificate  signed  by  A.  P.  and  R.  M.  W.,  both  of  Manchester  afore- 
said. Gentlemen,  the  commissioners  in  the  said  certificate  mentioned, 
on  the  day  and  year  therein  mentioned,  at  Manchester  aforesaid,  in  the 
presence  of  this  deponent,  and  that  at  the  time  of  making  such  acknow- 
ledgment, each  of  them,  the  said  E.  W.,  8.  H.,  and  E.  D.,  was  of  fall 
age  and  competent  understanding,  and  that  each  of  them,  the  said 

E.  W.,  8.  H.,  and  E.  D,,  knew  the  said  acknowledgment  was  intended 
to  pass  her  estate  in  the  premises,  respecting  which  such  acknowledg- 
ment was  made ;  and  this  deponent  J.  0.  for  himself  farther  saith, 
that  to  the  best  of  this  deponent's  knowledge  and  belief,  neither  of  the 
said  Commissioners  is  in  any  manner  interested  in  the  transaction 
giving  occasion  for  such  acknowledgment,  or  concerned  therein  as 
attorney,  solicitor,  or  agent,  or  as  clerk  to  any  attorney,  solicitor,  or 
agent  so  interested  or  concerned;    and  this  deponent  J.  0.  farmer 
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saith,  that,  previons  to  the  said  £.  W.  and  E.  D.  making  the  said    miscbllaneovs 
acknowledgment,  he  this  deponent  inquired  of  each  of  them  the  said  cases. 

E.  W,  and  E.  D.,  whether  she  intended  to  give  up  her  interest  in  the 
estates  in  respect  of  which  such  acknowledgment  was  taken,  without 
haying  any  provision  made  for  her  in  lieu  of  or  in  return  for  or  in  con- 
sequence of  her  so  giving  up  her  interest  in  such  estates,  and  that 
in  answer  to  such  inquiry,  each  of  them  the  said  E.  W.  and  £.  D. 
declared  that  she  did  intend  to  give  up  her  interest  in  the  said  estates 
without  having  any  provision  made  for  her  in  lieu  of  or  in  return  for  or 
in  consequence  of  her  so  giving  up  such  her  interest,  of  which  declara- 
tion of  each  of  them  the  said  E.  W.  and  E.  D.  this  deponent  has  no 
reason  to  doubt  the  truth,  and  verily  believes  the  same  to  be  true  :  and 
this  deponent  J.  0.  farther  saith,  that  the  said  S.  H.  is  deaf  and  dumb, 
and  that  previous  to  the  said  S.  H.  making  the  said  acknowledgment, 
he  this  deponent  explained  to  the  said  W.  W.  the  nature  and  purport 
of  the  said  deed,  and  requested  him  to  inquire  by  signs  of  the  said 
S.  H.  whether  she  intended  to  give  up  her  interest  in  the  estates  in 
respect  of  which  such  acknowledgment  was  taken,  without  having  any 
provision  made  for  her  in  lieu  of  or  in  return  for  or  in  consequence  of 
her  so  giving  up  her  interest  in  such  estates,  and  that  the  said  W.  W., 
by  signs,  made  such  inquiry,  and  that  in  answer  thereto  the  said  S.  H. 
by  signs  signified  that  she  did  intend  to  give  up  her  interest  in  the  said 
estates  without  having  any  provision  made  for  her  in  lieu  of  or  in 
return  for  or  in  consequence  of  her  so  giving  up  such  her  interest,  of 
which  declaration  of  the  said  S.  H.  this  deponent  has  no  reason  to 
doubt  the  truth,  and  he  verily  believes  the  same  to  be  true ;  and  this 
deponent  W.  W.  for  himself  saith,  that  he  is  the  nephew  of  the  said 
S.  H.,  and  that  he  can  neither  read  nor  write ;  and  this  deponent 
W.  W.  further  saith,  that  he  has  long  been  accustomed  to  communicate 
and  converse  with,  and  convey  information  to,  and  receive  information 
from  the  said  S.  H.  by  signs,  and  that  he  did  at  the  request  of  the  said 
J.  0.  explain  by  signs  to  the  said  S.  H.  the  nature  and  purport  of  the 
said  deed,  and  inquired  of  her  by  signs  whether  she  understood  the 
same,  and  whether  she  intended  to  give  up  her  interest  in  the  estates, 
in  respect  of  which  such  acknowledgment  was  taken  without  having 
any  provision  made  for  her  in  lieu  of  or  in  return  for  or  in  consequence 
of  her  so  giving  up  her  interest  in  such  estates,  and  in  answer  to  such 
inquiries  so  made  by  signs  as  aforesaid  the  said  S.  H.  signified  that  she 
did  understand  the  said  deed,  and  that  she  did  so  intend  to  give  up  her 
interest  in  the  said  estates  without  having  any  provision  made  for  her 
in  lieu  of  or  in  return  for  or  in  consequence  of  her  so  giving  up  such 
her  interest.  And  this  deponent  W.  W.  farther  saith,  that  he  com- 
municated to  the  said  J.  0.,  and  also  to  the  said  Commissioners,  the 
i-eal,  true,  and  bona  fide  answers  and  meaning  of  the  said  S.  H.  to  such 
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MiscBLLAMBOTO  their  aforeflud  inquiries.    And  lastly,  this  deponent  J.  O.  saiOi,  Hoi 

it  appears  by  the  deed  acknowledged  by  the  said  E.  W.,  S.  H.,  and 
E.  D.,  that  the  premises  wherein  each  of  them  is  stated  to  be  interested 
are  described  to  be  in  Manchester^  in  the  connty  of  Lancaster. 

8wom  at  Manchester  aforesaid,  by  both  the 
deponents,  J.  0.  and  W.  W.,  this  seventh  day 
of  October,  1843,  this  affidavit  having  been 
previously  read  over  and  explained  to  the 
deponent  W.  W.,  who  appeared  perfectly  to 
understand  the  same,  and  made  his  mark 
thereto  in  my  presence.  .... 

J.  G., 

A  Chmmusioner  far  uMng  Affidamtt  in  tht 
dmHofCtmrncn  Pleas  at  Wegtmnuter. 


J.  0. 

W.     X     W. 

mark. 


CLAUSBS  OF  THE 

FINES  AND    EB- 

COYEKIES  ACT. 


Amanied  woman, 
with  her  hus- 
band's ooncur- 
renee,  to  dispotM 
of  landf  and 
money  snbjoet  to 
be  invested  in  the 
pniehase  of  lands, 
and  of  any  estate 
therein:  and  to 
release  and  extin- 
goidi  powers,  as 
a  feme  sole. 


SECTION  IV. 
CLAUSES  OF  THE  ACT  AND  GENERAL  RULES,  &c. 


1.  Clmaes  of  the  Fvnet  and  Re- 
coveries Act        .        .        .34 

2.  CknercU  Rides  of  SUary  Term, 

18S4 40 


3.  OenercU  Mules  of  Trinity  Temij 

1834 45 

4.  Lisi  of  the  jurisdictions  of  per- 

peiual  eommissUmers     .        .  46 


GENERAL   ENABLING   CLAUSE. 

77.  And  be  it  farther  enacted.  That,  after  the  thirty-first  day  of 
December^  one  thousand  eight  hundred  and  thirty-three,  it  shall  be 
lawful  for  eveiy  married  woman,  in  every  case  (except  that  of  being 
tenant  in  tail,  for  which  proyision  is  already  made  by  this  act,)  by  deed 
to  dispose  of  lands  of  any  tenure,  and  money  subject  to  be  invested  in 
the  purchase  of  lands,  and  also  to  dispose  of,  release,  surrender,  or 
extinguish  any  estate  which  she  alone^  or  she  and  her  husband,  in  her 
right,  may  have  in  any  lands  of  any  tenure,  or  in  any  such  money  as 
aforesaid  (a),  and  also  to  release  or  extinguish  any  power  which  may 
be  vested  in  or  limited  or  reserved  to  her  in  regard  to  any  lands  of 
any  tenure,  or  any  such  money  as  aforesaid,  or  in  regard  to  any  estate 
in  any  lands  of  any  tenure,  or  in  any  such  money  as  aforesaid,  as 
fully  and  effectually  as  she  could  do  if  she  were  a  feme  sole ;  save 
and  except  that  no  such  disposition,  release,  surrender,  or  extinguish- 
ment shall  be  valid  and  effectual  unless  the  husband  concur  in  the 


(a)  Contingeiit  and  other  like  in-      women,  are  made  alienable  by  deed 
terests    and   rights  of   entry,    and      under  the  8&  9  Vict.  c.  106. 
disclaimers  of  interests  of  married 
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deed  by  which  the  same  shall  be  effected,  nor  nnless  the  deed  be  clauses  of  the 

acknowledged  by  her  as  hereinafter  directed:  Provided  always,  that  this  ^^^^  ^^  *^ 

act  shall  not  extend  to  lands  held  by  copy  of  court-roll  of  or  to  which  

a  married  woman,  or  she  and  her  husband,  in  her  right,  may  be  seised  Not  to  extend  to 

'  '  oj^  copyholds  in  cer- 

and  entitled  for  an  estate  at  law,  in  any  case  in  which  any  of  the  tarn  cases, 
objects  to  be  effected  by  this  clause  could  before  the  passing  of  this 
act  have  been  effected  by  her,  in  concurrence  with  her  husband,  by 
surrender  into  the  hands  of  the  lord  of  the  manor  of  which  the  lands 
may  be  parcel. 

SAVING   OP   POWERS. 

78.  Provided  always,  and  be  it  farther  enacted.  That  the  powers  of  The  powers  of 
disposition  given  to  a  married  woman  by  this  act  shall  not  interfere  to  a  married 
with  any  power  which,  independently  of  this  act,  may  be  vested  in  or  JS?nS  ^iSer- 
limited  or  reserved  to  her,  so  as  to  prevent  her  from  exercising  such  S^jJ!^***JJj^ 
power  in  any  case,  except  so  far  as  by  any  disposition  made  by  her 

under  this  act  she  may  be  prevented  from  so  doing  in  consequence  of 
such  power  having  been  suspended  or  extinguished  by  such  disposition. 

ACKNOWLEDGMENT    OF  DEEDS. 

79.  And  be  it  farther  enacted.  That  every  deed  to  be  executed  by  a  Bwry  deed  by  a 

.   J  *  g  ix.  #ii'«  t         •»  married  woman, 

married  woman  for  any  of  the  purposes  of  this  act,  except  such  as  may  not  executed  by 
be  executed  by  her  in  the  character  of  protector  for  the  sole  purpose  of  Jo bea^^w^*''' 
giving  her  consent  to  the  disposition  of  a  tenant  in  tail,  shall,  upon  her  ^*^**.^5^®'**" 
executing  the  same,  or  afterwards,  be  produced  and  acknowledged  by 
her  as  her  act  and  deed  before  a  judge  of  one  of  the  superior  courts  at 
Westminster,  or  a  Master  in  Chancery,  or  before  two  of  the  perpetual 
commissioners,  or  two  special  commissioners,  to  be  respectively  ap- 
pointed as  hereinafter  provided. 

SEPARATE   EXAMINATION. 

80.  And  be  it  farther  enacted,  That  such  judge.  Master  in  Chancery,   The  Judge,  &e., 
or  commissioners  as  aforesaid,  before  he  or  they  shall  receive  the  suchacknowieSg- 
acknowledgment  by  any  married  woman  of  any  deed  by  which  any  dis-  hM?apart  ftSm°* 
position,  release,  surrender,  or  extinguishment  shall  be  made  by  her  i^er  husband, 
under  this  act,  shall  examine  her  apart  from  her  husband,  touching  her 
knowledge  of  such  deed,  and  shall  ascertain  whether  she  freely  and 
voluntarily  consents  to  such  deed  ;  and  unless  she  freely  and  voluntarily 

consent  to  such  deed  shall  not  permit  her  to  acknowledge  the  same  ; 
and  in  such  case  such  deed  shall,  so  far  as  relates  to  the  execution 
thereof  by  such  married  woman,  be  void. 

PERPETUAL   COMMISSIONERS. 

81.  And  be  it  further  enacted.  That,  for  the  purpose  of  providing  Astotheappoint- 

•     X  rj.1'  11J  XI-  'J  t   ment  of  perpetual 

convenient  means  of  taking  acknowledgments  by  mamed  women  of  commissioners 
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for  each  eounty 
or  place,  and  the 
makfaig  oat  and 
keeping  of  the 
Uetooftlieeom. 
Bdedonen  and 
the  deUreiy  of 


the  deeds  to  be  ezecnted  by  them  as  aforesaid,  the  Lord  Chief  Justice 
of  the  Court  of  Common  Fleas  at  Westminster  shall  from  time  to  time 
appoint  sach  proper  persons  as  he  shall  think  fit,  for  every  oonntj, 
riding,  diyirion,  soke,  or  plaee  for  which  there  may  be  a  clerk  of  the 
peace,  to  be  perpetnal  commissioners  for  taking  snch  acknowledgments, 
and  sach  commissioners  shall  be  removable  by  and  at  the  pleasore  of 
the  said  Lord  Chief  Jnstice ;  and  lists  of  the  names  of  snch  oommis- 
noners  for  the  time  being,  with  the  names  of  their  places  of  residence, 
and  the  coonties,  ridings,  divisions,  sokes,  or  places  for  which  they 
shall  be  respectively  appointed  to  act,  shall  from  time  to  time  be  made 
oat  and  be  kept  by  the  officer  of  the  Coort  of  Common  Pleas  at  West- 
minster^  with  whom  the  certificates  of  the  acknowledgments  by  mairied 
women  are  to  be  lodged  as  hereinafter  mraitioned ;  and  sach  officer 
shall  from  time  to  time  transmit,  wiihoat  fee  or  reward,  to  the  clerk  of 
the  peace  for  each  coanty^  riding,  division,  soke,  or  place,  or  his  depnty, 
a  copy  of  the  list  to  be  so  from  time  to  time  made  oat  for  that  coanty, 
riding,  division,  soke,  or  place,  and  sach  officer  shall  deliver  a  copy 
signed  by  him,  of  the  list  for  the  time  being  for  any  coanty,  riding, 
division,  soke,  or  place,  to  any  person  applying  for  the  same ;  and  the 
clerk  of  the  peace  for  each  cooniy,  ridiog,  division,  soke,  or  place,  or 
his  depaty,  shall  deliver  a  copy,  signed  by  him,  of  the  list  last  trans- 
mitted to  him  as  aforesaid  to  any  person  applying  for  the  same. 


Power  of  per- 
petaal  eoaunit- 
•loiMnBot  eon* 
fined  to  aoj  par- 
tfeular^aee. 


If ,  firom  befog 
beyond  teas,  &e., 
a  married  wonum 
be  prevented 
ftom  making  the 
aelmoirledgment, 
•peeial  6omnii»- 
•ionentobe 
appcrfnted. 


POWER  OF  FBBFKTUAL  C0HM1BSI0MEB8. 

82.  Provided  always,  and  be  it  farther  enacted,  That  any  person 
appointed  commissioner  for  any  particolar  coanty,  riding,  division, 
soke,  or  place,  shall  be  competent  to  take  the  acknowledgment  of  any 
married  woman  wheresoever  she  may  reside,  and  wheresoever  the 
lands  or  money  in  respect  of  which  the  acknowledgment  is  to  be  taken 
may  be. 

SPECIAL   00MMI88I0NBB8. 

83.  And  be  it  farther  enacted.  That,  in  those  cases  where,  by  reason 
of  residence  beyond  seas,  or  ill-health,  or  any  other  sufficient  cause, 
any  married  woman  shall  be  prevented  from  making  the  acknowledg- 
ment reqoired  by  this  act  before  a  jadge  or  a  Master  in  Chancery,  or 
any  of  the  perpetual  commissioners  to  be  appointed  as  aforessdd,  it  shall 
be  lawfrd  for  the  Coart  of  Common  Pleas  at  Westminster,  or  any  judge 
of  that  court,  to  issue  a  commission  specially  appointing  any  persons 
therein  named  to  be  commissioners  to  take  the  aclmowled^B;ment  by  any 
married  woman  to  be  therein  named  of  any  such  deed  as  aforesaid : 
Provided  always,  that  every  such  commission  shall  be  made  returnable 
within  such  time,  to  be  therein  expressed,  as  the  said  court  or  judge 
shall  think  fit. 
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MEMORANDUM   OF   ACKNOWLEDGMENT.  f  I*™  ^  ^'^  ™® 

.  PIJNES  AND    »K- 

84.  And  be  it  farther    enacted,   That,  when   a  married  woman    coveries  act. 

shall  acknowledge  any  such  deed  as  aforesaid,  the  judge.  Master  in   ~ ; — 

Chancery,  or  commissioners  taking  such  acknowledgment,  shall  sign  a  woman  shau 
memorandum,  to  be  indorsed  on  or  written  at  the  foot  or  in  the  margin  d^^Tht'iJ^on 
of  such  deed,  which  memorandum,  subject  to  any  alteration  which  may  SjJSfeSjLiOT't  to 
from  time  to  time  be  directed  by  the  Court  of  Common  Pleas,  shall  be   ***"  *  memoran- 
to  the  following  effect ;  videlicet, —  hero  mentioned ; 

"  This  deed,  marked  [here  add  some  letter  or  other  mark  for  the  pur- 
pose of  identification],  was  this  day  produ<;ed  before  me  [or,  "us  "]  and 

acknowledged  by therein  named  to  be  her  act  and  deed  ;  previous 

to  which  acknowledgment  the  said  —  was  examined  by  me  [or,  "  us  "] 
separately  and  apart  from  her  husband,  touching  her  knowledge  of  the 
contents  of  the  said  deed  and  her  consent  thereto,  and  declared  the 
same  to  be  freely  and  voluntarily  executed  by  her." 

SEPARATE   CERTIFICATE  OF  ACKNOWLEDGMENT. 

And  the  same  judge,  Master  in  Chancery,  or  commissioners,  shall  and  also  sign  a 
also  sign  a  certificate  of  the  taking  of  such  acknowledgment,  to  be  taking  of  such 
written  or  ingrossed  on  a  separate  piece  of  parchment ;  which  certifi-  JS^Je^fferthere 
cate,  subject  to  any  alteration  which  may  from  time  to  time  be  directed  naenUoned. 
by  the  Court  of  Common  Pleas,  shall  be  to  the  following  effect ; 
videlicet, — 

"  These  are  to  certify,  that  on  the day  of in  the  year  one 

thousand  eight  hundred  and  — ,  before  me  the  undersigned  Sir  Nicolas 
Conyngham  Tindal,  Lord  Chief  Justice  of  the  Court  of  Common  Pleas 
at  Westminster,  lor,  "  before  me  Sir  James  Parke^  Knight,  one  of  the 
justices  of  the  Court  of  King's  Bench  at  Westminster ;"  or,  "before  me 
the  undersigned  James  William  Farrer,  one  of  the  Masters  in  Ordinary 
of  the  Court  of  Chancery;"  or,  "before  us  A,  B,  and  C,  D,,  two 

of  the  perpetual  commissioners  appointed  for  the for  taking  the 

acknowledgments  of  deeds  by  married  women,  pursuant  to  an  act 

passed  in  the year  of  the  reign  of  his  Majesty  King  William  the 

Fourth,  intituled.  An  Act  [insert  the  title  of  this  act]  \  "  or,  "  before  us 
the  undersigned^.  B.  and  (7.  D.,  two  of  the  commissioners  specially 

appointed  pursuant  to  an  act  passed  in  the year  of  the  reign  of  his 

Majesty  King  William  the  Fourth,  intituled,  An  Act  [insert  the  title  of 

this  act],  for  taking  the  acknowledgment  of  any  deed  by y  the  wife 

of 1,"  appeared  personally ,  the  wife  of ,  and  produced  a 

certain  indenture,  marked  [here  add  the  mark],  bearing  date  the 

day  of ,  and  made  between  [insert  the  names  of  the  parties],  and 

acknowledged  the  same  to  be  her  act  and  deed  :  And  I  [or,  "  we  "]  do 
hereby  certify,  that  the  said was,  at  the  time  of  her  acknowledging 
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CLAUSES  OF  THE  the  Bald  deed,  of  fall  age  and  competent  nndentanding,  and  that  she 
PINES  AND  HE-  yraa  examined  by  me  [or,  "us  "],  apart  from  her  husband,  touching  her 
COTERIES  ACT,    jmo^ig^g  ^f  ^^6  cotttcnts  of  the  said  deed,  and  that  she  freely  and 
Yoluntarily  consented  to  the  same.'* 


Certificate  with 
affidavit  yerifyiag 
ttie  same  to  bo 
lodged  with  some 
officer  of  the 
Court  of  Common 
Pleas,  who  shall 
cause  the  same  to 
be  filed  of  record 
hi  the  court. 


FILING   CERTIFICATE  WITH   AN   AFFIDAVIT  TO  VERIFY   IT. 

85.  And  be  it  further  enacted.  That  eveiy  sach  certificate  as 
aforesaid  of  the  taking  of  an  acknowledgment  by  a  married  woman 
of  any  sach  deed  as  aforesaid,  together  with  an  affidavit  by  some 
person  verifying  the  same,  and  the  signature  thereof  by  the  party  by 
whom  the  same  shall  purport  to  be  signed,  shall  be  lodged  with  some 
officer  of  the  Court  of  Common  Pleas  at  Westminster,  to  be  ap- 
pointed as  hereinafter  mentioned  ;  and  such  officer  shall  examine  the 
certificate,  and  see  that  it  is  duly  signed,  either  by  some  judge  or 
Master  in  Chanceiy,  or  by  two  commissioners  appointed  pursuant  to 
this  act,  and  duly  verified  by  affidavit  as  aforesaid,  and  shall  also 
see  that  it  contains  such  statement  of  particulars  as  to  the  consent  of 
the  married  woman  as  shall  from  time  to  time  be  required  in  that 
behalf ;  and  if  all  the  requisites  in  this  act  in  regard  to  the  certificate 
shall  have  been  complied  with,  then  such  officer  shall  cause  the  said 
certificate  and  the  affidavit  to  be  filed  of  record  in  the  said  Court  of 
Common  Pleas. 


On  filing  certifi. 
cate,  the  deed, 
by  rdation,  to 
take  effect  from 
timeofacknow- 
lodgment. 


The  officer  with 
whom  the  certifi- 
cates are  lodged 
to  make  an  index 
of  the  same. 


EFFECT   OF   FILING   CERTIFICATE — RELATION    BACK. 

86.  And  be  it  further  enacted,  That  when  the  certificate  of  the 
acknowledgment  of  a  deed  by  a  married  woman  shall  be  so  filed  of 
record  as  aforesaid,  the  deed  so  acknowledged  shall,  so  far  as  regards 
the  disposition,  release,  surrender,  or  extinguishment  thereby  made 
by  any  married  woman  whose  acknowledgment  shall  be  so  certified 
concerning  any  lands  or  money  comprised  in  such  deed,  take  effect 
from  the  time  of  its  being  acknowledged,  and  the  subsequent  filing 
of  such  certificate  as  aforesaid  shall  have  relation  to  such  ac- 
knowledgment. 

INDEX   OF   CERTIFICATES. 

87.  And  be  it  farther  enacted,  That  the  officer  of  the  Court  of 
Common  Pleas,  with  whom  such  certificates  as  aforesaid  shall  be 
lodged,  shall  make  and  keep  an  index  of  the  same,  and  such  index 
shall  contain  the  names  of  the  married  women  and  their  husbands 
alphabetically  arranged,  and  the  dates  of  such  certificates  and  of  the 
deeds  to  which  the  same  shall  respectively  relate,  and  such  other  par- 
ticulars as  shall  be  found  convenient :  and  every  such  certificate  shall 
be  entered  in  the  index  as  s<9on  as  may  be  after  such  certificate  shall 
have  been  filed. 
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CLAUSES  OF  THE 
COPIES    OF   CERTIFICATES EVIDENCE.  FINES   AND   RB- 

88.  And  be  it  further  enacted,  That,  after  the  filing  of  any  snch  coveries  act. 
certificate  as  aforesaid,  the  officer  with  whom  the  certificate  shall  be  officer  to  deUveiT 
lodged  shall  at  any  time  deliver  a  copy,  signed  by  him,  of  any  such  » ^°^J^  ^*  h 
certificate  to  any  person  applying  for  such  copy ;  and  every  such  copy  siuoi  be  evidence, 
shall  be  received  as  evidence  of  the  acknowledgment  of  the  deed  to 

which  such  certificate  shall  refer. 

POWER  OF  THE  COURT  OF   COMMON   PLEAS  DEFINED. 

89.  And  be  it  further  enacted,  That  the  Lord  Chief  Justice  of  the  cwef  Jiutioe  of 
Court  of  Common  Pleas  at  Westminster,  shall  from  time  to  time  appoint  the 
appoint  the  person  who  shall  be  the  officer  with  whom  such  certifi-  tS'Sii^tS"" 
cates  as  aforesaid  shall  for  the  time  being  be  lodged,  and  may  remove  ^^th^CoSfto 
him  at  pleasure ;  and  the  Court  of  Common  Pleas  at  Westminster  shall  make  orden 
also  from  time  to  time  make  such  orders  and  regulations  as  the  Court  amination,  me- 
shall  think  fit  touching  the  mode  of  examination  to  be  pursued  by  the  SrSc»tSf  affi- 
commissioners   to   be  appointed  under  this  act,  and  touching   the  ^^^'  ^^' 
particular  matters  to  be  mentioned  in  such  memorandums  and  certifi- 
cates as  aforesaid,  and  the  affidavits  verifying  the  certificates,  and  the 

time  within  which  any  of  the  aforesaid  proceedings  shall  take  place, 
and  touching  the  amount  of  the  fees  or  charges  to  be  paid  for 
the  copies  to  be  delivered  by  the  clerks  of  the  peace  or  their 
deputies,  or  by  the  officer  of  the  said  court,  as  hereinbefore  directed, 
and  also  of  the  fees  or  charges  to  be  paid  for  taking  acknowledgments 
of  deeds  and  for  examining  married  women,  and  for  the  proceedings, 
matters,  and  things  required  by  this  act  to  be  had,  done,  and  exe- 
cuted for  completing  and  giving  efi^ect  to  such  acknowledgments  and 
examinations. 

COPYHOLDS EQUITABLE   INTERESTS. 

90.  And  be  it  further  enacted,  That,  in  every  case  in  which  a  bus-  A  married  woman 

'  '       ■  ^  to  be  separately 

band  and  wife  shall,  either  in  or  out  of  court,  surrender  into  the  hands  examined  on  the 
of  the  lord  of  a  manor  any  lands  held  by  copy  of  court-roll,  parcel  of  equitable  estate 
the  manor,  and  in  which  she  alone,  or  she  and  her  husband,  in  her  }? g'S^es^'wOTe 
right,  may  have  an  equitable  estate,  the  wife  shall,  upon  such  surrender  ^^s^- 
being  made,  be  separately  examined  by  the  person  taking  the  sur- 
render in  the  same  manner  as  she  would  have  been  if  the  estate  to 
which  she  alone,  or  she  and  her  husband,  in  her  right,  may  be  entitled 
in  such  lands  were  an  estate  at  law  instead  of  a  mere  estate  in  equity ; 
and  every  such  surrender,  when  such  examination  shall  be  taken,  shall 
be  binding  on  the  married  woman  and  all  persons  claiming  under  her ; 
and  all  surrenders  heretofore  made  of  lands  similarly  circumstanced, 
where  the  wife  shall  have  been  separately  examined  by  the  persons 
taking  the  surrender,  are  hereby  declared  to  be  good  and  valid. 
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oENEiuL  BULE8  GENERAL  RULES  BY  THE  COURT  OF  COMMON  FLEAS, 

OF  THB 
COMMON   FLBAS.  »0»  TAKIHG 

THE  ACKNOWLEDGMENTS  OF  HARRIED  WOMEN. 

MADE  m  HILABT  TXBM,    1834. 


Pnimblt,  Tha* 
•Itemttona  in 


SalM  of  HkhMl. 
nuMTenn,  1833, 


Thatttwfflbe 
eonTente&t  to 
incorporate  all 
tbB  order*  and 
regidatlona  in 
one  rule. 


General  Boles  of 
IfiehaetanasTam, 
1833,  rsToked, 
Init  not  to  inTali- 
dateproeeedinga 
hadpnrtnaot 
thereto  before 
March  1,1834. 


In  taUng  an  ae. 
knowledgment, 
oneof  theeom> 
mlBsioneiB  at 
least  most  be  a 
person  not  haT- 
ing  any  faitereet 
in  the  transaction 
or  concerned 
therein  as  attor- 
ney, &e. 


Before  taUng  any 
admowledgment, 
tbe  oommiisioners 
(or  one  of  them 
not  interaited  or 
concerned  as 
aforesaid)  shall 
inquire  of  the 
wife,  apart  from 
her  husband, 
and  likewise  apart 
from  the  attorney 
acting  in  the  mat- 
ter,  whether  she 
intends  to  give 
np  her  interest 
without  a  pro- 


Whereas  it  has  been  found  expedient  to  make  alterations  in 
the  General  Roles  made  in  MichaelmaB  Term  last  by  this  Court,  for 
the  purpose  of  carrying  into  e£fect  the  statute  passed  in  the  3rd  and 
4th  years  of  the  reign  of  his  present  Majesty,  chapter  74,  intituled  '^An 
Act  for  the  Abolition  of  Fines  and  Recoveries,  and  for  the  Substitution 
of  more  simple  Modes  of  Assurance  :** 

And  whereas  it  is  necessary  to  make  orders  touching  the  amount 
of  the  reasonable  fees  and  charges  to  be  taken  by  the  several  persons 
appointed  to  carry  the  powers  of  the  said  act  into  execution ;  and  it 
will  be  convenient  that  all  the  orders  and  regulations  made  by  the 
Court  under  the  said  act  should  be  contained  in  the  same  rule : — 

1.  Now  it  is  hereby  ordered,  That  the  said  General  Rules  be, 
and  the  same  are  hereby  revoked:  Provided  that  tlus  present  rule 
shall  not  be  construed  in  any  respect  to  invalidate  any  proceedings 
which,  before  the  first  day  of  March  next  ensuing,  shall  have  been 
taken  pursuant  to  the  direction  of  the  said  rules  of  Michaelmas 
Term  last. 

2.  And  it  is  hereby  further  ordered.  That  where  any  acknowledg- 
ment shall  be  made  by  any  married  woman  of  any  deed  under  and  by 
virtue  of  the  said  act,  before  commissioners  appointed  under  the  said 
act,  one  at  least  of  the  said  commissioners  shall  be  a  person  who  is  not 
in  any  manner  interested  in  the  transaction  giving  occasion  for  such 
acknowledgment,  or  concerned  therein  as  attorney,  solicitor,  or  agent, 
or  as  clerk  to  any  attorney,  solicitor,  or  agent,  so  interested  or  con- 
cerned. 

3.  And  it  is  further  ordered.  That  before  the  commissioners  shall 
receive  such  acknowledgment,  they,  or  in  case  one  of  them  shall  be 
interested  or  concerned  as  aforesaid,  then  such  one  of  them  as  shall  not  be 
so  interested  or  concerned,  do  inquire  of  every  married  woman  separately 
and  apart  from  her  husband  and  from  the  attorney  or  solicitor  concerned 
in  the  transaction,  whether  she  intends  to  give  up  her  interest  in  the 
estate  to  be  passed  by  such  deed  without  having  any  provision  made 
for  her  in  lieu  of  or  in  return  for  or  in  consequence  of  her  so  giving 
up  such  interest :  and  where  such  married  woman  in  answer  to  such 
inquiry  shall  declare  that  she  intends  to  give  up  such  her  interest 
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without  any  provision,  and  the  said  commissioneis  shall  have  no  reason  general  bules 
to  doubt  the  truth  of  such  declaration,  and  shall  verily  believe  the         ^^  ^^* 

same  to  be  true,  then  they  shall  proceed  to  receive  the  said  acknow-  * 

lodgment :  but  if  it  shall  appear  to  them,  or  to  such  one  of  them  as  vision  in  Umi 
aforesaid,  that  it  is  intended  that  provision  is  to  be  made  for  any  such  when  she  ahau 
married  woman,  then  the  commissioners  shall  not  take  her  acknow-  J^^j^^  go  as 
lodgment  until  they  are  satisfied  that  such  provision  has  been  actually  ^}JJ|^5|^5'^* 
made  by  some  deed  or  writing  produced  to  them  ;  or  if  such  provision  her  dedaiation, 
shall  not  have  been  actually  made  before,  then  the  commissioners  shall  mentis  to  be  re- 
require  the  terms  of  such  intended  provisions  to  be  shortly  reduced  into  ^^t^she 
writing,  and  shall  verify  the  same  by  their  signatures  in  the  margin,  at  jj^^the  immial 
the  foot,  or  at  the  back  thereof.  sionera  are  not  to 

take  her  acknow- 
ledgment, tiU 
they  are  tatUfied  thai  n<cA  provision  has  been  made  by  some  deed  or  writing  to  be  produced  to  them.  If  such 
provision,  however,  shall  not  have  been  made  at  the  time  of  the  acknowledgment,  the  conunissioners  shall 
require  ttie  terms  of  the  intended  provisions  to  be  put  in  writing,  and  shall  verify  the  same.  This  appears  to 
throw  on  the  commissioners  the  duty  of  judging  how  fikr  the  provisions  for  the  wife  are  properly  secured,  which 
Is  going  beyond  the  objects  of  the  act. 

4.  And  it  is  hereby  further  ordered.  That  the  affidavit  verifying  the   Th« ^'^SS'sioii-*' 
certificate  to  be  made  pursuant  to  the  said  act  (and  which  certificate  ers  shall  be  in  the 
shall  be  in  the  form  contained  in  the  said  act)  shall,  except  in  such  the  act  in  all  eases 
cases  where  the  acknowledgment  shall  be  taken  elsewhere  than  in   i^oviS^li^nrat  is 
England,  Wales,  or  Berwick-upon-Tweed,  be  made  by  some  practising  ISS"*"^'^^^^* 
attorney  or  solicitor  of  one  of  the  courts  at  Westminster,  or  one  of  the   wick-on-Tweed ; 
counties  palatine  of  Lancaster  or  Durham ;  and  that  in  all  cases  it  shall  Yerii;^g  the  cer- 
be  deposed,  in  addition  to  the  verification  of  the  said  certificate,  that  K?^mi^Scto- 
the  deponent,  or  (if  more  than  one  person  join  in  the  affidavit)  that  ™S*!^§'^des 
one  or  more  of  the  deponents  knew  the  person  or  persons  making  such  ven/ying  the  oer- 
acknowledgment ;  and  that  at  the  time  of  making  such  acknowledg-   davit  must  state 
ment  the  person  or  persons  making  the  same  was  or  were  of  full  age   n^t^rifmore 
and  competent  understanding:  and  that  one  at  least  of  the  commis-  j**i^in'\t^?° 
sioners  taking  'such  acknowledgment,  to  the  best  of  his  deponent's   one  or  more  of 
knowledge  and  belief,  is  not  in  any  manner  interested  in  the  transaction   knew^^Tperson 
giving  occasion  to  the  taking  of  such  acknowledgment,  or  concerned    J^JS^ring^ 
therein  as  attorney,  solicitor,  or  agent,  or  as  clerk  to  any  attorney,   and  that  at  t&e 
solicitor,  or  agent,  so  interested  or  concerned  ;  and  that  the  names  and  knowiedgment 
residences  of  the  said  commissioners,  and  also  the  place  or  places  where  ^tsraTadmow- 
such  acknowledgment  or  acknowledgments  shall  be  taken,  shall  be  set  ^^^^f^^e 
forth  in  such  affidavit :  And  that  previously  to  such  acknowledgment  &°d  competent 
being  taken,  the  deponent  had  inquired  of  such  married  woman  (or  if  The  affidavit 
more  than  one,  of  each  of  such  married  women),  whether  she  intended  ^at^,  that  at  least 
to  give  up  her  interest  in  the  estate  to  be  passed ;  and  also  the  answer  Sssion^^wSl 
given  thereto ;  and  where  any  such  married  woman  in  answer  to  such   '"« ^^°^  interest 
inquiry  shall  declare  that  she  intends  to  give  up  her  interest  without   concern  in  the 
any  provision,  the  deponent  shall  state  that  he  has  no  reason  to  doubt  ^^fSt'lSM^Bet'* 
the  truth  of  such  declaration,  and  he  verily  believes  the  same  to  be   '®'***  ^^  °*™** 
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oBNERiLKULEB  tnie.     And  where  any  proviedon  has  been  agreed  to  be  made,  the 

OF  THv  deponent  shall  state  that  the  same  has  been  made  by  deed  or  writing, 

COMMON  PLMAS.  ^^  ^  ^^^  actnally  made  before,  that  the  terms  of  the  intended  provision 

aad  rMidenoes  of  have  been  reduced  into  writing,  which  deed  or  writing  he  verily  believes 

en, aodttie piaM  ^^  been  produced  to  the  said  (Judge,  Master,  or)  commissioners. 

or  plftees  of  tek- 

lag  the  acknowledgments.  And  that  the  deponent  had  inqutred  of  the  person  acknowledging  (or  if  more  than 
oiie,ofeachofthem),  whether  she  intended  to  give  up  her  interest  in  the  estate  to  he  passed;  her  answer  to 
such  inquiry ;  and  where  she  declared  her  intention  to  be  that  ahe  should  give  up  her  interest  without  receiv- 
ing any  provision  in  Uea  thereof,  the  deponent  must  state  that  he  has  no  reason  to  doubt  the  tratli  of  such 
declaration,  aad  that  he  believes  the  same  to  be  true.  Where  a  provision  has  been  agreed  upon,  the  depo- 
nent shall  state  that  the  same  is  by  deed  or  writing ;  or  if  not  then  made,  that  the  terms  of  such  agreement 
have  been  reduced  to  writing,  adding  his  belief  that  such  deed  or  writing  has  been  produced  to  the  Judge, 
Master,  or  oommissiontrs  by  whom  ttie  acknowledgment  has  been  reeeived. 


The  affidavit 
must  set  forth  the 
parish  orparishes, 
place  or  places, 
and  county  or 


5.  And  it  is  hereby  farther  ordered.  That  the  affidavit  shall  state  the 

parish  or  several  parishes,  or  place  or  several:*places,  !and  the  county  or 

counties,  in  which  the  several  premises  wherein  any  such  married 

SepremiseT******   woman  shall  appear  to  be  interested  shalliby  deed  be  described  to  be 


situate. 


wherein  the  wife 
shall  appear  to 

be  interested  is  "  by  deed  described  to  be  situate."  This  dause  is  rendered  obscure  by  something  more 
than  an  unhappy  confusion  of  tenses,  which  in  fact  pervades  all  the  orders.  Stripped  of  expletives,  the 
meaning  seems  to  be  that  the  affidavit  shall  specify  the  place  (distinguishing  it  by  parish  and  coun^)  in 
wfaidi  ue  premises  in  question  are  by  the  deed  in  question  described  to  be  situate.  But  it  has  not  been  the 
practice  to  require  that  any  locality  should  be  stated  unless  stated  in  the  deed.  It  frequently  happens  that  the 
description  in  the  deed  is  vwy  general,  as  in  the  case  of  the  residuary  estate  of  a  testator,  in  which  case  the 
premises  are  demoibed  in  the  alidavit  merely  in  the  words  of  the  deed  for  the  purpose  of  showing  what  is 
actually  passed  by  it. 


6.  And  it  is  hereby  farther  ordered,  That  the  affidavit  shall  be  in 
the  form  hereunto  annexed,  subject  to  such  variations  as  the  circum- 
stances of  the  case  shall  render  necessary ;  or  such  affidavit  may  be 
made,  where  it  is  found  convenient,  by  one  of  the  said  commissioners, 
with  such  variation  in  the  form  thereof  as  shall  be  necessary  in  that 
behalf. 

7.  And  it  is  hereby  farther  ordered.  That  the  certificates  and 
affidavits  verifying  the  same  shall  within  one  month  from  the  making 
the  acknowledgment  be  delivered  to  the  proper  officer  appointed  under 
the  said  act ;  and  that  the  officer  shall  not  after  that  time  receive  the 
same  without  the  direction  of  the  Court  or  a  judge. 

course  at  any  time  within  six  months.    But  after  the  expiratioii  of  six  months.  It  is  the 
an  affidavit  explanatory  of  the  drcumatances. 

Fees  and  charges.  8.  And  it  is  hereby  further  ordered.  That  the  fees  or  chaiges  to  be 
paid  for  the  copies  to  be  delivered  by  the  clerks  of  the  peace,  or 
their  deputies,  or  by  the  officer  of  the  said  Court,  and  for^taking 
acknowledgments  (a)  of  deeds,  and  for  examining  married  women, 
and  for  the  proceedings,  matters,  and  things  required  by  the  said  act  to 
be  had,  done,  and  executed,  for  completing  and  giving  effect  to  such 
acknowledgments  and  examinations,  shall  be  as  follows : — 


Annexed  form  of 
affidavit  to  be  fol- 
lowed, subject  to 
proi>er  variations. 
When  convenient, 
one  of  the  com- 
missioners may 
make  the  affidavit. 


The  certificates 
and  affidavits  to 
be  lodged  with 
the  proper  officer 
within  a  month ; 
that  is  to  say, 
be  it  observed,  a 
lunar  month.  An 
order  to  file  may 
be  obtained  as  of 
practice  to  require 


(a)  See  Rules  of  Trinity  Term,  1834,  infra,  p.  45. 
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£    8.    d. 


16    8 


110 


2 

1 


0 
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1.  To  a  Judge  or  Master  for  taking  the  acknowledgment  of 
every  married  woman,  of  which  7s.  6d.  will  be  paid,  in 
the  case  of  a  judge,  to  his  clerk,  and  the  residue  thereof 
will  be  paid  over  to  the  treasury ;  and  in  the  case  of  a 
Master,  the  whole  will  be  paid  over  to  the  treasury,  or 

the  fee  fund  account  of  the  Court  of  Chancery  .  .16    8 

2.  To  the  two  perpetual  commissioners,  for  taking  the  ac- 
knowledgment of  every  married  woman,  when  not 
required  to  go  further  than  a  mile  from  their  residence, 
being  '[Z8.4d.  for  each  commissioner     . 

3.  To  each  commissioner,  when  required  to  go  more  than 
one  mile,  but  not  exceeding  three  miles,  besides  his  rea- 
sonable travelling  expenses        .... 

4.  To  each  commissioner,  where  the  distance  required  shall 
exceed  three  miles,  besides  his  reasonable  travelling 
expenses  .  .  .  •  .  .2 

5.  To  the  clerk  of  the  peace,  or  his  deputy,  for  every  search    0 

6.  To  the  same,  for  every  copy  of  a  list  of  conmiissioners, 
provided  such  list  shall  not  exceed  the  number  of  one 
hundred  names  .  .  .  .  .050 

7.  To  the  same,  for  every  further  complete  number  of 
fifty  names,  an  additional 

8.  To  the  officer,  for  every  search 

9.  To  the  same,  for  every  official  copy  of  the  certificate 

10.  To  the  same,  for  every  official  copy  of  a  list  of  com- 
missioners, provided  such  list  shall  not  exceed  the  num- 
ber of  one  hundred  names  .  .060 

11.  To  the  same,  for  every  further  complete  number  of 

fifty  names,  an  additional  .  .026 

12.  To  the  same,  for  preparing  every  special  commission  (b), 
including  a  fee  of  5s,  to  the  clerk  of  the  chief  justice 

or  other  judge,  for  the  fiat  .  .    0  16    0 

13.  To  the  same,  for  examining  the  certificate  and  affidavit, 
and  filing  and  indexing  the  same,  as  required  by  the  said 

Act  of  the  3  &  4  Will.  4,  c.  74.  .060 

And  it  is  hereby  farther  ordered.  That  the  fees  and  charges 
to  be  paid  for  the  entries  of  deeds,  required  by  the  said  act  to  be 
entered  on  the  court-rolls  of  manors,  and  for  the  indorsements  thereon, 
and  for  taking  the  consents  of  the  protectors  of  settlements  of  land 


GENERAL  KULBB 

OF  THE 
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0 

2    6 

0 

1     0 

0 

2    6 

(b)  This  is  the  only  mention  to  be  found  in  tbe  Rules  of  Court  respecting  the 
duty  imposed  on  the  officer  of  prepuing  special  commissions. 
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OBMmuL  KULEs  held  by  copy  of  conri-roU,  where  sach  consents  shall  not  be  given  by 
OF  THE        deed,  and  for  takinir  snrrenders,  by  which  dispositions  shall  be  made 
under  the  said  act  by  tenants  in  tail  of  lands  held  by  copy  of  court- 
roll,  and  for  entries  of  such  surrenders,  or  the  memorandums  thereof, 

on  the  court-rolls,  shall  be  as  follows : — 

£    s.   d. 
For  the  indorsements  on  the  deed  of  the  memorandum  of 

production  and  memorandum  of  entry  on  court-rolls,  to  be 
signed  by  the  lord,  steward,  or  deputy  steward,  each  in- 
dorsement of  memorandum  5«.,  together  .  .    0  10    0 

For  the  entries  on  the  court-rolls  of  deeds,  and  the  indorse- 
ments thereon,  at  per  folio  of  72  words    .  .  .006 

For  taking  the  consent  of  each  protector  of  settlement  of 
lands  .  .  .  .  .    0  13    4 

For  taking  the  surrender  by  each  tenant  in  tail  of  lands      .    0  13    4 

For  entries  of  such  surrenders,  or  the  memorandums  thereof, 
on  the  court-rolls,  at  per  folio  of  72  words  .  .006 

N.  C.  TINDAL. 
J.  A.  PARKE. 
J.  B.  BOSANQUET. 
E.  H.  ALDERSON. 

Form  of  ArnnAviT  (e)  verifying  the  Certificate  of  Acknowledgment 
taken  in  pursuance  of  the  Act  of  Parliament,  to  be  made  by  some 
practising  attorney  or  solicitor,  and  to  be  sworn  before  a  judge 
of  the  Court  of  Common  Pleas,  or  a  commissioner  appointed  for 
taking  affidavits  in  the  said  Court. 

IN  THE  COMMON  PLEAS. 

A.  B.,  of in  the of ,  Gentleman,  one  of  the  attonues 

[or,  "  solicitors  "]  of  the  Court  of ,  maketh  oath  and  saith,  that  he 

knows the  wife  of  —  in  the  certificate  hereunto  annexed  men- 
tioned, and  that  the  acknowledgment  therein  mentioned  was  made  by 

the  said ,  and  the  certificate  signed  by  the  Judge  or  Master,  or  by 

A.  B.  of  &c.,  and  C.  D.  of  &c.,  the  commissioners  in  the  said  certificate 

mentioned,  on  the  day  and  year  therein  mentioned,  at in  the 

of in  the  presence  of  this  deponent,  and  that  at  the  time  of 

making  such  acknowledgment  the  said was  of  full  age  and  com- 
petent understanding,  and  that  the  said knew  the  said  acknow- 
ledgment was  intended  to  pass  her  estate  in  the  premises  respecting 
^itted^hen  ae-    ^^ch  such  acknowledgment  was  made.    [^'  And  this  deponent  further 
knowiedgment       saith,  that  to  the  best  of  this  deponent^s  knowledge  and  belief,  neither 

(c)  Annexed  to  the  above  General  Rules  and  reqmred  to  be  followed. 
See  General  Rule,  No.  6,  supra^  Appendix,  p.  42. 
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of  the  said  commissioners  is  [or,  "  the  said  A.  B.  or  the  said  C.  D.,  one  general  bules 
of  the  said  commissioners,  is  not"]  in  any  manner  interested  in  the         ^^  '^^^ 
transaction  giving  occasion  for  snch  acknowledgment,  or  concerned  ^Q^"Q^  ^^ 
therein  as  attorney,  solicitor,  or  agent,  or  as  clerk  to  any  attorney,  taken  by  a  judge 
solicitor,  or  agent,  so  interested  or  concerned."]    And  this  deponent  ®'°^ 

farther  saith,  that  previous  to  the  said  [the  married  tpaman] 

making  the  said  acknowledgment,  he  this  deponent  inquired  of  the 

said [the  married  woman],  {or,  if  more  than  one,  "  of  each  of  them 

the  said and [the  married  women"]  "),  whether  she  intended  to 

give  up  her  interest  in  the  estates  in  respect  of  which  such  acknow- 
ledgment was  taken  without  having  any  provision  made  for  her  in  lieu 
of  or  in  return  for  or  in  consequence  of  her  so  giving  up  her  interest 

in  such  estates,  and  that  in  answer  to  such  inquiiy  the  said [the 

married  woman]  declared  that  she  did  intend  to  give  up  her  interest 
in  the  said  estates  without  having  any  provision  made  for  her  in  lieu 
of  or  in  return  for  or  in  consequence  of  her  so  giving  up  such  her 

interest ;  of  which  declaration  of  the  said [the  married  woman] 

this  deponent  has  no  reason  to  doubt  the  truth,  and  verily  believes  the 
same  to  be  true ;  [or,  '^  declared  that  a  provision  was  to  be  made  for  her  in 
consequence  of  her  giving  up  such  her  interest  in  the  said  estates"]. 
And  this  deponent  lastly  saith,  that  before  her  acknowledgment  was  so 
taken,  he  was  satisfied,  and  does  now  verily  believe,  that  such  provision 
has  been  made  by  deed  or  writing,  or  that  the  terms  thereof  have  been 
reduced  into  writing,  and  that  such  deed  or  writing  has  been  produced 
to  the  said  Judge,  Master,  or  commissioners.  And  lastly,  this  depo- 
nent saith,  that  it  appears  by  the  deed  acknowledged  by  the  said 

[the  married  woman]  that  the  premises  wherein  she  is  stated  to  be 

interested  are  described  to  be  in  the  parish  or  place  of [or,  ^^  parishes 

or  places  of "],  and in  the  county  of [or,  ^'counties 

of  — -"  (as  the  case  may  be)]. 
Sworn,  S^c. 

N.B.  When  the  whole  of  the  facts  cannot  be  spoken  to  by  one 
deponent,  variations  may  be  made  to  enable  more  than  one  deponent 
to  state  their  respective  parts  of  the  affidavit. 


GENERAL  RULES  MADE  BY  THE  COURT  OF  COMMON 
PLEAS  IN  TRINITY  TERM,  1834. 

1.  It  is  ordered.  That,  from  and  after  the  last  day  of  this  Term,  where  ihe  foct  of 
where  such  parts  of  the  affidavit  verifying  the  certificate  of  acknow-  ^SuM^om^^ 
ledgment  taken  in  pursuance  of  the  late  act  of  Parliament  respecting  »»*<>">«*>«*»« 
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omnuLscLn 

OF  THE 
COMMON  PLSAS. 

of  ftdlagt  eaanot 
be  deposed  to  by 
A  eommiiakmer, 
or  bj  an  attorney, 
fte.,  ttnmybede 
poiedto 
■on 
appointed  for 

Where  more  tban 
one  adaMmledg- 
ment  if  taken, the 
fees  anthoxised  to 
beebanedfor 
first  onfy. 

The  fies  for  the 
other  acknow- 
ledgments to 
becme-half  ofthe 
original  fees. 


All  acknowledg- 
ments In  such 
cases  to  be  in- 
dnded  in  one 
eertiflcate  iw4 
one  aiBdairit. 


I  and 
to  be  considered 
as  one  admow- 
ledgment. 


fines  and  recoveries,  as  state  ^'the  deponent's  knowledge  of  the  party 
making  the  acknowledgment  and  her  being  of  fall  age,"  cannot 
be  deposed  to  by  a  commiasionery  or  by  an  attorney  or  s(^cit<«,  the 
same  may  be  deposed  to  by  some  other  person,  whom  the  person  before 
whom  the  affidavit  shall  be  made  shall  consider  competent  so  to  do. 

other  competent  person,  and  the  eompetenqr  of  sach  person  is  to  be  determined  by  the  per> 
the  oath,  thai  is  to  say,  by  a  Judge  of  one  of  the  superior  eonxts,  or  by  a  coimnJssioner 
aflldavits  in  the  Cooxt  of  Common  Pleas. 

2.  And  it  is  farther  ordered,  That  where  more  than  one  married 
woman  shall  at  the  same  time  acknowledge  the  same  deed  re- 
specting the  same  property,  the  fees  directed  by  the  said  roles  to 
be  taken,  shall  be  taken  for  the  first  acknowledgment  only. 

3.  And  the  fees  to  be  taken  for  the  other  acknowledgment  or 
acknowledgments,  how  many  soever  the  same  may  be,  shall  be  one-half 
of  the  original  fees  ;  and  so  also  where  the  same  married  women  shall 
at  the  same  time  acknowledge  more  than  one  deed  respecting  the  same 
property. 

4.  And  where  in  either  of  the  above  cases  there  diall  be  more  than 
one  acknowledgment,  all  snch  acknowledgments  may  be  included  in 
one  certificate  and  affidavit. 

5.  In  every  case  the  acknowledgment  of  a  lease  and  release  shall  be 
considered  and  paid  for  as  one  acknowledgment  only. 


LIST  OF  THE  JURISDICTIONS  OF  PERPETUAL 

COMMISSIONERS. 


Qma^  (jf  Anglesey. 
Bedford. 


» 


» 


J) 


» 


n 


9> 


99 


Berks. 

Brecknock. 

Bnckingham. 

Cambridge. 

Cardigan. 

Carmarthen. 
County  of  the  Borough  of  Car- 
marthen. 
Cknmty  q^  Carnarvon. 

„        Chester. 
C^^o/"  Chester. 
County  (/Cornwall. 

Cumberland. 

Denbigh. 


» 


» 


County  of  T>erhy. 

„       Devon, 
City  and  County  of  the  City  of 

Exeter. 
County  of  Dorset. 
Toum  and  County  of  the  Town  of 

Poole. 
County  of  Durham. 
City  ojf  Durham. 
County  of  Essex. 
Flint. 
Glamorgan. 

„        Gloucester. 
City  o/"  Gloucester. 
County  ({jf  Hants. 
City  of  Winchester. 
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Toum  and  County  of  the  Town  of 

Southampton. 
County  of  Hereford. 
City  of  Hereford. 
County  •^Hertford. 
„        Huntingdon. 
,,        Kent. 
CUy  of  Canterbury. 
County  q/^  Lancaster. 
„        Leicester, 
i'arto  0/ Holland  in  the  County 

of  Lincoln. 
Town  of  Boston. 
Parts  (^Kesteven  in  the  County 

of  Lincoln. 
Borough  <md  Soke  of  Grantham 

with  its  limits. 
Parts  of  Lindsey  in  the  County  of 

Lincoln. 
City  of  Lincoln  and  County  of  the 

same  City. 
City  of  London. 
County  of  Merioneth. 
,,       Middlesex. 
City    and    Liberties   of    West- 
minster. 
County  qf  Monmouth. 
Montgomery. 
Norfolk. 
City  of  Norwich  and  County  of 

the  same  City. 
County  (/Northampton. 
City  of  Peterborough. 
County  of  Northumberland. 
Toum  and  County  of  the  Toum  of 

Newcastle-upon-Tyne. 
Borough  and  Toum  of  Berwick- 
upon-Tweed  and  County  of 
the  same. 
County  (/Nottingham. 


» 


» 


» 


» 


}y 


Town  and  County  of  the  Town  of  list  of  juris- 

Nottingham.]  T^mio^^ 

County  of  Oxford. 
City  qf  Oxford. 
County  (/Pembroke. 
Toum  and  County  of  the  Town  of 

Haverfordwest. 
County  of  Radnor. 
Rutland. 
Salop. 
Somerset. 
City  of  Bath. 
City  of  Bristol  and  County  of  the 

same  City. 
C¥q^o/ Wells. 
County  (/Stafford. 
City  (/Lichfield. 
County  of  Suffolk. 
Surrey. 
Sussex. 
City  (/Chichester. 
County  (/Warwick. 
City  of  Coventry  and  County  of 

the  same  City. 
County  (/Westmoreland. 

Wilts. 
City  of  Salisbury. 
County  of  Worcester. 
City  (/Worcester. 
East  Riding  of  the   County  of 

York. 
Town  and  County  of  the  Town  of 

Kingston-upon-HuU. 
North  Biding  of  the  County  of 

York. 
West  Biding  of  the  County  of 

York. 
Liberty  (/Ripon. 
City  of  York  and  Ainsty  of  the 
same  City. 


9} 
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APPENDIX  No.  n. 


THE  LATE  DOWEE  ACT. 


ANNO   TERTIO   ET   QUARTO   GHUELMI   lY.    REGIS. 

Cap.  CT. 
YHB  LATB  All  Act  foT  the  Amfflidinent  of  the  Law  lelatiiig  to  Dower. 

Down  ACT, 


[29a  Atigmti,  1833. 

Bb  it  oiacted  hj  the  King's  most  Excellent  Majesty,  by  and  with  the 

advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons, 

in  this  present  Parliament  assembled,  and  by  the  anthority  of  the  same, 

M«aalagortk«      that  the  words  and  expressions  hereinafter  mentioned,  which  in  their 

wnds  Id  ttw  act.    qj^^j^^jj  gignification  have  a  more  confined  or  a  diflferent  meaning,  shall 

in  this  Act,  except  whoe  the  nature  of  the  provisifm  or  the  context  of 
the  Act  shall  exdnde  such  constraction,  be  interpreted  as  follows ;  that 
is  to  say,  the  word  ^  land  "  shall  extend  to  manors,  adYowsons,  mes- 
suages, and  all  other  hereditaments,  whether  corporeal  or  incorporesl 
(except  soch  as  are  not  liable  to  dower),  and  to  any  share  thereof ;  and 
every  word  importing  the  singnlar  number  only  shall  extend  and  be 
applied  to  several  persons  or  things  as  well  as  one  person  or  thing. 
Widow!  to  be  en-  II.  And  be  it  farther  enacted.  That  when  a  hnsband  shall  die,  bene- 
ont  Of  equiteUo      ficially  entitled  to  any  land  for  an  interest  whidi  shall  not  entitle  his 


widow  to  dower  oat  of  the  same  at  law,  and  sach  interest,  whether 
wholly  equitable,  or  partly  l^al  and  partly  equitable,  shall  be  an  estate 
of  inheritance  in  possession,  or  equal  to  an  estate  of  inheritance  in  pos- 
session, (other  than  an  estate  in  joint  tenancy,)  then  his  widow  shall  be 
entitled  in  equity  to  dower  out  of  the  same  land. 
MtfaiiiMn not  III.  And  be  it  farther  enacted.  That  when  a  husband  shall  have 

^^JltSTtodmr.  l'®^'^  entitled  to  a  right  of  entry  or  action  in  any  land,  and  his  widow 

would  be  entitled  to  dower  out  of  the  same  if  he  had  recovered  pos- 
session thereof,  she  shall  be  entitled  to  dower  out  of  the  same  althou^ 
her  husband  shall  not  have  recovered  possession  thereof ;  provided  that 
such  dower  be  sued  for  or  obtained  within  the  period  during  which 
such  right  of  entry  or  action  might  be  enforced. 
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IV.  And  be  it  farther  enacted,  That  no  widow  shall  be  entitled  to        the  late 
dower  out  of  any  land  which  shall  have  been  absolutely  disposed  of  by      dower  act. 
her  husband  in  his  lifetime,  or  by  his  will.  No  dower  out  of 

V.  And  be  it  further  enacted,  That  all  partial  estates  and  interests,  If^^  disposed 
and  all  charges  created  by  any  disposition  or  will  of  a  husband,  and  all   Priority  to  pArtiai 
debts,  incumbrances,  contracts,  and   engagements  to  which  his  land  J^^dspedaUy^' 
shall  be  subject  or  liable,  shall  be  valid  and  effectual  as  against  the  ^®^*** 

right  of  his  widow  to  dower. 

VI.  And  be  it  further  enacted,  That  a  widow  shall  not  be  entitled  to   Dower  may  he 
dower  out  of  any  land  of  her  husband  when  in  the  deed  by  which  cUratio/ 1*  a*^' 
such  land  was  conveyed  to  him,  or  by  any  deed  executed  by  him,  it  ****• 

shall  be  declared  that  his  widow  shall  not  be  entitled  to  dower  out  of 
such  land. 

VII.  And  be  it  further  enacted,  That  a  widow  shall  not  be  entitled   Orbyadecia- 
to  dower  out  of  any  land  of  which  her  husband  shall  did  wholly  or  band's  will, 
partially  intestate,  when  by  the  will  of  her  husband,  duly  executed  for 

the  devise  of  freebold  estates,  he  shall  declare  his  intention  that  she 
shall  not  be  entitled  to  dower  out  of  such  land,  or  out  of  any  of  his 
land. 

VIII.  And  be  it  farther  enacted,  That  the  right  of  a  widow  to  dower  Dower  shall  be 
shall  be  subject  to  any  conditions,  restrictions,  or  directions  which  shall   JteicUoM. " 
be  declared  by  the  will  of  her  husband,  duly  executed  as  aforesaid. 

IX.  And  be  it  farther  enacted.  That  where  a  husband  shall  devise   Devise  of  real 
any  land  out  of  which  his  widow  would  be  entitled  to  dower  if  the   ^wow^shSfbar 
same  were  not  so  devised^  or  any  estate  or  interest  therein,  to  or  for  the  **®'  dower, 
benefit  of  his  widow,  such  widow  shall  not  be  entitled  to  dower  out  of 

or  in  any  land  of  her  said  husband,  unless  a  contrary  intention  shall  be 
declared  by  his  will. 

X.  And  be  it  further  enacted.  That  no  gift  or  bequest  made  by  any   Beqaestof  per- 
husband  to  or  for  the  benefit  of  his  widow  of  or  out  of  his  personal   wWow^iTaU  not** 
estate,  or  of  or  out  of  any  of  his  land  not  liable  to  dower,  shall  defeat   **"  **®'  dower. 
or  prejudice  her  right  to  dower,  unless  a  contraiy  intention  shall  be 

declared  by  his  will. 

XI.  Provided  always,  and  be  it  further  enacted.  That  nothing  in   Agreement  not  to 
this  Act  contained  shall  prevent  any  Court  of  Equity  from  enforcing  enforced!'  ™*^ 
any  covenant  or  agreement  entered  into  by  or  on  the  part  of  any  hus- 
band not  to  bar  the  right  of  his  widow  to  dower  out  of  his  lands,  or 

any  of  them. 

XII.  And  be  it  farther  enacted.  That  nothing  in  this  Act  contained   Legacies  in  bar  of 
shall  interfere  with  any  rule  of  Equity,  or  of  any  Ecclesiastical  Court,   u?Jd'to  prefer- 
by  which  legacies  bequeathed  to  widows  in  satisfaction  of  dower  are  o°ce- 
entitled  to  priority  over  other  legacies. 

XIII.  And  be  it  farther  enacted.  That  no  widow  shall  hereafter  be   cerUin  dowers 
entitled  to  dower  ad  ostium  ecclesiae,  or  dower  ex  assensu  patris.  abolished. 

d 
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THB  LATE  XIV.  And  be  it  further  enacted,  That  this  Act  shall  not  extend  to 

DowBR  ACT.     ^e  dower  of  any  widow  who  shall  have  been  or  shall  be  married  on  or 


Act  not  to  take     before  the  first  day  of  January,  one  thousand  eight  hundred  and  Uiirty- 

i<t*jiniutf7>^^  ^^^^'  ^^^  ^^^  ^^^  ^^®  ^^  '^^  ^^>  deed,  contract,  engagement,  or 

charge  executed,  entered  into,  or  created  before  the  said  first  day  of 
Januaiy,  one  thousand  eight  hundred  and  thirty-four,  the  effect  of 
defeating  or  prejudicing  any  right  to  dower. 
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A. 

ABSENCE 

Of  a  minor's  gaardians,  14. 

ACCELERATION 

Of  wife's  reversionary  chose  in  action,  63. 
Recent  decision  of  Lord  Chancellor  as  to,  i.  xii. 

ACCEPTANCE 

Of  promise  to  marry  must  be  proved  on  an  action  for  breach  of,  222. 
See  Promise  to  Marrt. 

ACCOUNTANT-GENERAL, 

Wife's  fund  standing  in  name  of,  may  be  pledged  by  husband,  20. 
Wife's  stock  in  name  of^  reduced  into  possession  of  lunatic  husband,  51. 
His  draft  for  payment  of  fund  in  court,  76.    See  Chosbs  in  Action  of 
Wife. 

ACKNOWLEDGMENTS 

Of  deeds  by  married  women,  29 ;  and  see  Appendix,  No.  1. 

ACTION, 

Chose  in.    See  Choses  in  Action  of  Wife. 

By  husband  on  wife's  bond,  bill  of  exchange,  or  promissoiy  note,  154 
Assignees  cannot  sue  in  their  own  names  on  wife's  promissory  note,  67. 
See  Choses  in  Action  of  Wifb. 

ADMINISTRATION 

By  wife's  next  of  kin,  rule  of  Doctors'  Commons  as  to,  53,  note. 
Of  wife's  estate  granted  to  husband  as  a  matter  of  right,  168. 
His  right  a  civil  righty  187. 

ADMINISTRATOR, 

Husband,  as  wife's,  may  recover  her  separate  choses  in  action,  267.    See 

Cbobbs  in  Action  of  Wife. 
Husband,  as  his  wife's,  liable  to  her  debts,  187, 188.  See  Debts  of  Wife. 

(^2 
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ADMINISTRATRIX. 

Acts  done  by  wife  as  such,  128. 
Wife  generally  her  husband's,  145. 

ADULTERY 

Of  wife  ban  her  equity  to  settlement,  89. 

Unless  she  be  a  ward  of  court,  ibid. 

Whether  adultery  entitles  husband  to  claim  her  choses  in  action  without 

a  settlement,  107. 
Puts  an  end  to  her  authority  to  bind  her  husband,  143. 
No  bar  to  her  right  under  marriage  articles,  263. 
Forfeiture  of  dower,  263,  note  (t). 
Divorce  for,  326. 

Futile  operation  of  the  sentence,  ibid.    See  Divorce  Ecclesiastioal. 
No  bar  to  wife's  maintenance  under  deed  of  separation,  334. 
No  bar  to  remedy  under  deeds  of  separation,  347. 
See  Divorce  in  Parliament. 

ADULTERY  AND  CRUELTY 

Not  the  only  good  ground  for  deeds  of  separation,  327. 

ADVERTISEMENT 

Of  notice  to  the  public  that  a  husband  will  not  be  answerable  for  the 

debts  of  his  wife  living  apart  from  him,  142. 
Whether  it  be  of  any  efficacy,  ibid. 

AFFIDAVIT 

Verifying  certificate  of  married  woman's  acknowledgment,  31 ;  and  wee 

Appendix,  No.  1. 
For  discharge  of  wife  from  custody,  41. 
Of  no  settlement,  or  that  settlement  does  not  affect  a  fund,  78. 
Forms  for,  79,  note. 

By  wife  to  alienate  without  her  husband's  concurrence,  116. 

• 

AGE, 

Lawful,  for  marriage,  11. 

AGENT, 

Wife  acting  as  husband's,  45, 131  to  144. 
See  Wife,  and  see  Husband. 

AGREEMENTS, 

Husband's,  to  mortgage  wife's  chattels  real,  26. 

Of  a  wife  before  marriage  to  convey  after,  33. 

Pendente  lite,  53. 

For  settlement,  proof  that  it  does  not  affect  a  fund  in  court,  78« 

In  consideration  of  marriage  ;  requirements  of  Statute  of  Frauds,  225. 

Are  on  behalf  of  issue  as  well  as  parties,  235. 
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AGREEMENTS--co«^«Vjwe«?. 

Are  binding  on  one  side  though  not  performed  on  the  other,  ihid. 

But  where  covenant  conditional,  rule  different,  237. 

Must  be  positive  and  unqualified,  238. 

Ante-nuptial,  of  infants,  251.    See  Infants. 

Post-nuptial.  See  Marriage  Settlements,  and  see  Husband,  and  Wife. 

As  to  wife's  separate  property,  300, 302.    See  Separate  Use. 

AGREEMENTS  AND  PROMISES 

In  consideration  of  marriage  must  be  in  writing,  220. 

AGREEMENTS  FOR  SEPARATION, 

Whether  within  Statute  of  Frauds,  331.    See  Deeds  of  Separation. 

ALIEN, 

Wife  of,  whether  she  may  be  sued  as  sole,  130. 

ALIENATION 

By  wife  without  husband's  concurrence,  113. 
Of  her  separate  property.    See  Separate  Use. 

ALIMONY, 

When  awarded  by  Ecclesiastical  Court,  143. 
When  husband  fails  to  pay  it,  ibid. 
Not  enforced  in  equity,  336,  note  (j). 
But  a  Ne  Exeat  may  be  obtained,  ilnd. 

Relinquishment  of,  a  valuable  consideration  to  support  a  deed  of  separa- 
tion, 346. 

ANNUITY 

Of  wife  for  life  secured  by  bond,  60. 

Release  of,  by  husband ;  whether  it  puts  an  end  to  the  annuity,  60. 
Whether  an  assignee  of  wife's  annuity  must  allow  an  equity  to  the  wife, 
72,  73. 

ANTICIPATION, 

Restraint  upon,  and  separate  use,  both  governed  by  same  principles, 

307,  note. 
Words  sufficient  to  restrain,  314. 
Words  not  sufficient,  816.    See  Separate  Use. 

APPOINTMENT 

In  execution  of  wife*s  contracts  respecting  separate  estate,  300. 

ARBITRATION, 

Submission  to,  revoked  by  woman's  marriage,  38. 

Of  differences  between  husband  and  wife  under  deed  of  separation,  344. 

ARBITRATOR, 

Effect  of  award  by,  on  wife's  choses  in  action,  52. 


54  INDEX. 

ARREARS 

Of  rent  of  wife's  estate,  right  of  husband  to  recover  them  after  her 

death,  188. 
Of  pin-money.    See  Pin-monby. 

ARREST 

Of  wife  when  dischaiged,  40.    See  Wifb. 

ARTICLES 

Of  marriage  superseded  by  settlement,  246.   See  Marriagb  Sbttlbmsnts. 

Of  separation,  346. 

When  Equity  will  enforce,  346. 

Of  peace  by  wife  against  husband,  136. 

ASSETS  OF  HUSBAND, 

Wife's  right  of  exoneration  out  of,  84, 181. 

ASSIGNEE 

Of  husband  reducing  wife's  chose  in  action  into  possession,  64. 

Where  bound  to  allow  a  settlement  to  the  wife,  72,  73.    See  Equity  to 

Sbttlbment. 
Of  husband  petitioning  to  get  wife's  fund  out  of  court — ^reference  for  a 

settlement,  98.    See  Chose  in  Action  of  Wife. 
Of  wife's  term,  83. 

ASSIGNEES 

Of  bankrupt  cannot  sue  in  their  own  names  on  wife's  promissory  note,  67. 
Must  provide  for  wife  before  getting  fund  out  of  court,  96.    See  CHoess 
IN  Action  of  Wife. 

ASSIGNMENT 

In  equity  of  wife's  chose  in  action,  54. 

Where  chose  in  action  is  capable  of  reduction  into  possession,  67. 

Of  wife's  reversionary  chose  in  action,  64. 

Of  prior  interest  to  reversioner  femme  couverte,  63. 

In  bankruptcy,  66. 

See  Choses  in  Action  of  Wife,  and  Equity  to  Settlement. 

ATTEMPT 

To  do  the  thiog  interdicted  will  not  create  i  forfeiture  in  a  marriage 
settlement,  271.    See  Forfeiture. 

ATTORNEY, 

Warrant  of,  revoked  by  wife's  marriage,  38. 

ATTORNEY-GENERAL 

Suing  for  forfeiture  of  property  under  marriage  acts,  15. 
AWARD, 

EfiPect  of,  on  wife's  chose  in  action,  52. 
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B. 
BALANCE 

Of  wife  at  banker's^  19. 

Is  not  a  deposit  but  a  debt,  ibid. 

Husband  may  draw  a  cheque  for  it,  vii. 

BANKRUPTCY, 

Assignment  of  wife's  chose  in  action  in,  66.    See  Choses  in  Action  of 

Wife. 
Forfeiture  on.    See  Forfeiture,  and  Marriage  Settlements. 

BANNS, 

Publication  of,  8. 

Difference  between  banns  and  license,  12. 

BARON, 

Husband  so  styled,  18,  note.    See  Husband. 

BASTARDS, 

Legitimation  of,  3. 

Not  entitled  to  inherit  land  in  England,  3,  note. 

BILL  OF  EXCHANGE 

To  wife  negotiable  by  husband,  20. 

Husband's  indorsement  will  defeat  wife's  survivorship,  viii. 

Payable  to  wife  dum  sola,  20,  51. 

Given  to  wife  as  her  husband's  agent,  45. 

Set  off  in  respect  of  a  debt  due  from  her  not  allowed,  Und. 

Drawn  upon  or  accepted  by  wife,  135. 

To  wife,  action  for  payment  of,  154. 

What  a  reduction  into  possession  of,  xvi.,  153. 

By  wife  chaiging  her  separate  estate,  302. 

BOND 

To  wife,  enforced  by  husband,  154. 

What  a  reduction  into  possession  of,  xvi.,  153. 

To  husband  and  wife,  45. 

To  wife,  receipt  of  interest  by  husband  not  a  reduction  into  possession,  50. 

Securing  annuity  to  wife,  60. 

A  legal  and  equitable  instrument,  242. 

Considered  an  agreement  in  equity,  ibid. 

Case  of,  extinguished  at  law,  but  good  in  equity,  ibid. 

On  marriage,  remarkable  decision  of  Lord  Eldon  in  Prebble  v.  Boghurst, 

243. 
Different  effects  at  law  and  in  equity,  245. 
When  destroyed,  remedy  in  equity,  346. 
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BREACH  OF  PROMISE 

To  many,  219^224.    See  Promise  to  Marrt. 

BREACH  OF  TRUST 

By  wife,  husband  answerable  for,  39. 

BURIAL 

Of  deceased  wife,  husband  bound  to  pay  expense  of,  191. 

Of  deceased  husband,  whether  widow  bound  for  expense  of,  183. 

Case  of  an  infant  wife,  ibid, 

c. 

CANONICAL  HOURS 

For  marrying,  11. 

CANON  LAW, 

Hours  prescribed  by,  for  celebrating  marriage,  11. 
Rule  as  to  legitimating  bastards,  3. 
Facility  of  divorce  by,  197. 

CANTERBURY  (Archbishop  of). 

License  by,  8. 
CASH  OF  WIFE 

At  banker's,  19,  47. 

The  produce  of  her  separate  property  bound  as  well  as  the  corpus,  289. 

Contrary  cases  at  law,  ibid. 

CERTIFICATE 

Of  married  woman's  acknowledgment,  30.    See  Appendix,  No.  1. 

CHANCERY, 

How  far  questions  of  matrimonial  conduct  cognizable  in,  108. 
Whether  divorces  anciently  awarded  by,  194. 

CHATTELS  PERSONAL 

Wife's,  in  possession,  husband's  power  over,  18,  19. 
Her  specific  chattels  and  goods,  19. 

CHATTELS  REAL, 

Wife's,  effect  of  marriage  in  respect  of,  21. 

Husband's  power  over,  22. 

Over  her  reversionary  chattels  real,  23. 

Wife's,  husband  mortgaging,  24. 

Liable  to  execution  for  his  debts,  26. 

Her  right  by  survivorship,  162. 

Her  right  after  divorce,  212. 

CHATTELS  SPECIFIC 

Of  wife,  husband's  power  over,  19. 
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CHILDREN, 

Legitimation  of,  by  subsequent  marriage,  3.      ^ 

Wife's,  before  marriage,  must  be  maintained  by  husband,  41. 

Of  marriage  always  included  in  settlement,  82. 

When  their  right  accrues,  ibid. 

Always  contemplated  in  a  decree  for  settlement,  84. 

But  they  can  only  claim  under  the  mother,  82. 

Where  some  are  already  provided  for,  86. 

Of  marriage,  purchasers  under  settlement,  235. 

May  compel  performance  of  marriage  articles,  ilnd. 

Wife  not  bound  to  support  them,  though  she  have  separate  property,  288. 

Whether  charge  of  supporting  annexed  to  separate  use,  invalidates  gift, 

309,  310,  note  (c). 
Custody  of.    See  Custody  of  Chtldren. 

CHOSES  IN  ACTION  OF  WIFE. 
Preliminary  remarks  respecting,  v. 
Balance  at  wife's  banker's,  vi.,  19. 
Her  public  stock  standing  in  her  own  name,  vii. 
Her  negotiable  securities,  vii. 

Husband's  indorsement  will  defeat  her  right  by  survivorship,  viii. 
Wife's  right  not  divested  by  the  marriage,  46. 
Different  from  her  goods  or  chattels   specific   in  the  hands  of  third 

parties,  (bid. 
What  choses  in  action  consist  of,  47. 
Observations  of  Sir  Thomas  Plumer  on,  48. 
Husband's  receipt  bars  wife's  survivorship,  53. 
Assignment  of,  54,  56,  57. 
When  wife's  interest  is  reversionary,  vi.,  xii.,  63. 
Acceleration  of  her  reversionary  interest,  ibid. 
Recent  decision  of  Lord  Chancellor  as  to  such  acceleration,  xii. 
What  is  a  reduction  into  possession  of,  xv.,  49, 51. 
Difficulty  of  detenAining  this,  xv. 
Recent  dicta  of  the  common  law  judges  as  to  reduction  into  possession 

and  the  wife's  survivorship,  153. 
Rules  at  law  and  in  equity  not  the  same,  xv.,  157. 
Question  as  to  right  to,  after  Parliamentary  divorce,  212. 
Ante-nuptial  agreements  by  infant  wife  as  to,  251. 
When  husband  construed  purchaser  of  his  wife's,  266.    See  Marriage 

Sbttlbmemts. 
Wife's  equity  to  settlement  and  maintenance  out  of.    See  Equity  to 

Settlement. 

CHURCH  OF  ENGLAND 

Marriage  service  formula,  whereby  husband  endows  wife  with  his  worldly 
goods,  283,  note. 
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CLANDESTINE  MARRIAGES, 
How  regarded  in  England,  3,  4. 
Done  away  with  by  Lord  Hardwicke's  Act,  9. 

CLERGYMAN 

Officiating  at  an  informal  marriage,  10. 

COHABITATION 

Renders  a  man  liable  for  what  the  woman  orders,  135. 
Renewal  of,  its  effects  on  deeds  of  separation,  342. 
Renewal  of,  its  effects  on  divorce,  iUd. 

COMMISSIONERS 

For  taking  acknowledgments  of  married  women,  30.   See  Appendix,  No.  1 . 

COMMON  PLEAS, 

Court  of,  power  to  take  acknowledgments  of  married  women,  30.    See 
Appendix,  No.  1. 

COMMUNIO  BONORUM, 

Unknown  to  the  marriage  law  of  England,  18,  284. 

COMPROMISE 

Of  litigation,  a  valuable  consideration,  to  support  a  deed  of  separation,  346. 

CONFIRMATION 

Of  contract  by  infant  discovert,  253. 

CONSENT 

Of  minor's  guardians  to  marriage,  13. 
Of  Lord  Chancellor,  14. 

Of  wife  to  waive  her  equity.    See  Equity  to  Settlement,  and  see  Exami- 
nation. 

CONSIDERATION 

Of  marriage  the  most  valuable  of  all,  241.    See  Marriage. 
Want  of  pecuniary  consideration  in  a  deed  of  separation,  350. 
Remark  of  Lord  Langdale,  ibid. 
Separation  a  sufficient  one  for  promise  to  pay,  345. 

CONTRACT  OF  MARRIAGE,  1. 

By  husband  for  wife's  separate  maintenance,  109. 

By  infant  wife  to  bury  her  husband,  183. 

By  infant  husband  to  bury  his  wife,  192. 

In  consideration  of  maniage,  made  not  only  on  behalf  of  the  parties  to  it, 

but  also  on  behalf  of  the  issue  springing  from  the  marriage,  235. 
By  wife  respecting  her  separate  property,  300. 
When  binding,  ibid. 
See  Agreements. 
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CONTROL, 

Marital,  rennnciation  of,  in  deed  of  separation,  335. 
Its  effects  on  bills  of  divorce,  335,  337. 

CONVEYANCE 

By  wife  during  courtship,  35.    See  Fraud  on  Marital  Rioht. 
By  wife  under  rule  of  Common  Pleas,  113. 

With  powers  of  revocation  void  against  purchasers,  even  with  notice  under 
the  27  EUz.,  c.  4,  272. 

CONVEYANCERS, 

Their  practice  as  to  dower,  161. 
Their  useful  devices,  ihid, 

COPYHOLDS, 

How  surrendered  by  married  women,  32. 

CORPUS. 

Distinction  between  it  and  produce,  as  regards  wife's  dominion  over 
separate  property,  304. 

COVENANT 

By  husband  in  marriage  settlement,  267.    See  Marriao£  Settlements. 
By  husband  to  settle  property  coming  to  wife  does  not  embrace  her 

separate  property,  269. 
Not  to  sue  for  conjugal  rights,  336. 
Against  wife's  debts  in  deeds  of  separation,  340. 
That  husband  shall  not  be  molested,  339,  340. 
By  trustees  that  wife  shall  not  molest  husband,  339. 
For  indemnity  against  her  debts,  340. 
Post  obit,  276. 

COVERTURE, 

Principle  of,  18. 

Doctrine  of,  inconsistent  with  doctrine  of  unity,  18 ;  and  see  273,  note. 

CREDIT 

To  wife  as  agent  of  her  husband.    See  Necessaries.    See  Wife,  and  see 
Husband. 

CREDITORS, 

Rights  of,  under  13  Eliz.,  c.  6 ;  274. 

When  husband  indebted  at  time  of  making  a  post-nuptial  settlement,  274. 

Post-nuptial  settlement,  when  good  against,  274. 

When  creditors  subsequent  to  post-nuptial  deed  of  settlement,  275. 

How  far  they  may  impeach  it,  ibid. 

Right  of  challenge  where  settlor's  debts  are  secured,  276. 

Where  his  debts  are  provided  for,  ibid. 

Not  necessary  that  debts  should  be  actually  due,  ^d. 
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CREDITORS-H90fflHNi0i. 

Where  insolTency  is  conseqaeni  on  the  deed,  &id. 

Where  raliiable  oonsideratioii  is  interposed  in  a  post-nuptial  settlement, 
ibid. 

Wife's  separate  property  a  valnable  consideration  to  support  a  post- 
nuptial deed,  277. 

Where  possession  accompanies  ante-nnptial  settlement,  ibid. 

Where  the  possession  is  fraudulent.  278. 

CaMs  in  which  not  allowed  to  impeach  poet-nuptial  settlements,  278, 279. 

When  deeds  of  separation  void  against,  346. 

Bight  to  come  upon  wife's  maintenance,  347. 

CRIM.  CON., 

Deed  of  separation  no  bar  to  action  in  respect  of,  338. 

CRUELTY 

Of  husband  compelling  his  wife  to  leave  him,  104. 
A  ground  for  ecclesiastical  divorce,  328,  note  (e). 

CRUELTY  AND  ADULTERY 

Not  the  only  grounds  for  deeds  of  separation,  327. 

CURTESY 

Initiate,  123. 

Consummate,  189. 

Reason  why  allowed  out  of  trusts,  and  dower  not,  159. 

Husband's  charges  on  wife's  estate,  how  extended  by,  190. 

CUSTODY  OF  CHILDREN 

Belongs  by  law  to  husband,  361. 

Covenant  by  him  to  renounce  it,  ibid. 

Formerly  thought  illegal,  ibid. 

When  husband  will  be  deprived  of,  ibid. 

And  given  to  wife,  ibid. 

Advantage  of  a  private  arrangement,  ibid. 

Lord  Cottenham's  remarks  on,  352. 

Principles  which  should  guide  in  deeds  of  separation,  ibid. 

Serjeant  Talfourd's  Act,  353,  note  (k). 


D. 

DAMAGES, 

For  breach  of  promise  to  marry,  221.    See  Pbomibb  to  Marry. 
For  non-performance  of  agreements,  246,  note. 
Action  for,  deed  of  separation  no  bar,  338. 

DEBTS  OF  WIFE, 

Husband  liable  for,  39. 

But  not  his  representatives,  129. 
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DEBTS  OF  WIFE— wmftniitfi. 

His  liability  as  administrator,  187. 
Not  chargeable  against  hosband  after  her  death,  193. 
His  discharge  under  insolvent  acts  a  defence,  39,  note. 
When  separate  by  deed,  336.    See  Wife,  and  see  Husband. 

DECLARATION, 

Verbal,  of  marriage  under  Lord  John  Russell's  Act,  10. 

DECREE  OR  ORDER 

For  a  settlement,  will  include  children,  82. 

Always  contemplates  their  interest,  84.    See  Equity  to  Sbttlbment. 

DEEDS 

By  married  women,  acknowledgment  of.    See  Appendix,  No.  1. 

DEEDS  OF  SEPARATION. 

Opposition  of  ecclesiastical  and  civil  courts,  324,  330. 

Void  in  ecclesiastical  courts,  327,  note  (6). 

Remarks  of  Lord  Stowell,  ibid. 

Substituted  for  divorce  ecclesiastical,  327. 

Generally  preferable  to  divorce  a  mensa  et  thoro,  328. 

Do  not  alter  matrimonial  relation,  329. 

Discharge  from  duty  of  cohabitation,  330. 

Whether  agreement  for  separation  within  Statute  of  Frauds,  331,  note  (a). 

What  the  most  adequate  cause  of  separation,  332. 

Compromise  of  litigation  a  good  ground,  ibid. 

Relinquishment  of  a  pending  of  suit  in  the  Ecclesiastical  Court,  ibid. 

Ought  not  to  be  prospective,  ibid.,  343. 

Statement  of  cause  of  separation,  333. 

Usual  provisions  in,  332. 

Phrase  *'  unhappy  differences,**  ibid. 

Voluntary  separation  not  always  condemned,  333,  and  see  note  (e). 

Clause  securing  maintenance  to  wife,  334. 

Whether  it  should  not  depend  on  her  conduct,  ibid. 

Adultery  or  cruelty  not  necessary  to  support  deeds  of  separation,  333. 

Separation  not  always  condemned  by  the  law,  ibid. 

Remarks  of  Mr.  Jacob,  ibid.,  note  (e). 

Wife's  right  to  maintenance,  334. 

Her  claim  good  notwithstanding  her  subsequent  misconduct,  ibid. 

Clause  of  license  to  the  wife  to  live  as  she  pleases,  335,  336. 

Deed  of  separation  an  answer  to  habeas  corpus  by  husband,  338. 

Such  deeds  formerly  thought  to  alter  the  relation  of  husband  and  wife,  ibid. 

But  not  so  now,  ibid. 

No  bar  to  action  of  crim.  con.,  t^. 

Covenant  that  husband  shall  not  be  molested,  340. 
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DEEDS  OF  SEPARATION— confiniierf. 
Against  wife^s  debts,  339. 
Not  essential  to  deed,  ihid. 

Separation  a  good  consideration  for  promise  to  pay,  345. 
Effect  of  renewal  of  cohabitation,  341. 
Effect  of  reconciliation,  342. 

Miscellaneous  points  respecting  deeds  of  separation,  343. 
Prospective  arrangements  for  separation,  ibid. 
Proviso  that  trusts  shall  continue,  344. 
Deeds  of  separation  presumed  valid,  345. 
Court  does  not  presume  illegality,  ibid. 
When  void  against  third  parties,  346. 
When  valuable  consideration  interposed,  ibid. 
What  a  valuable  consideration,  346. 
When  deed  destroyed,  ibid. 
Adultery  no  bar  to  remedy  under,  347. 
Separation  for  impotency,  ibid. 
Articles  of  separation  enforced,  ibid. 
Want  of  consideration,  350. 
Want  of  mutuality,  ibid. 

Principles  which  should  govern,  with  reference  to  the  children,  352. 
Custody  of  children,  ibid.    See  Custodt  of  Children. 

DEPOSIT, 

Wife's,  at  a  banker's,  vi.,  19. 

Difference  between,  and  a  general  balance,  19. 

DESERTION 

Of  wife  by  husband,  not  such  where  his  duties  take  him  away,  100. 
Where  wife  is  deserted  by  her  husband,  she  may  sue  for  payment  of  a  j 

legacy  left  to  her,  109.  i 

But  she  must  do  so  by  her  next  friend  making  her  husband  a  defendant, 
210. 

DETINUE 

By  husband  for  wife's  goods  or  specific  chattels,  19. 

DEVASTAVITS 

By  wife,  husband  answerable,  128. 

DISABILITIES 

Of  wife.    See  Wife. 

DISCLAIMER 

By  husband,  effect  of,  in  enabling  wife  to  dispose  of  her  property,  305. 

DISSENTERS, 

Marriages  of,  10. 
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DISTRIBUTIONS, 

Statute  of,  wife's  claim  under,  146. 

Not  a£Fected  by  her  having  separate  maintenance^  146, 347. 
DIVORCE, 

History  of,  Chapter  IX.,  Section  1.    See  Table  thereof,  194. 
Facility  of,  by  canon  law,  197. 

Whether  ever  decreed  in  Chancery,  194.    See  Divorck  Ecclesiastical, 
and  Divorce  in  Parliament. 

DIVORCE  ECCLESIASTICAL 

Does  not  affect  the  pecuniary  liabilities  incident  to  the  married  state,  143. 

Does  not  unloose  marriage  tye,  326. 

May  be  put  an  end  to  by  reconciliation,  ibid. 

For  adultery  and  cruelty,  tfnd. 

Futile  operatioh  of,  ibid. 

Deeds  of  separation  substituted  for,  ibid. 

Grounds  for,  327,  328,  note  (c). 

Necessary  preliminary  to  Parliamentary  divorce,  329. 

Only  case  in  which  indispensable,  ibid. 

Put  an  end  to  by  reconciliation,  ibid. 
DIVORCE  IN  PARLIAMENT.    See  Section  entitled  "  Law  of  Divorce," 
194. 

Husband's  claim  on  divorced  wife's  after-acquired  property,  212. 

Questions  on  the  construction  of  Divorce  Acts,  210,  212. 

Husband  must  provide  for  wife,  213. 

Rule  as  to  examining  husband,  336,  note  {k). 

How  affected  by  deeds  of  separation,  335,  337. 

DIVORCE  (i.e.  NULLITY  OF  MARRIAGE) 
For  impotency,  347,  348. 

DOWER, 

Section  relating  to,  158.    And  see  Table  thereof. 
Not  allowed  out  of  trust  estates,  159. 
Devices  of  conveyancers  respecting,  160. 
Late  Act,  164 ;  and  see  Apfbndix,  No.  2. 

DOWERY,  or  DOS, 
Legal  sense  of,  151. 
Confounded  by  Blackstone  with  Dower,  ibid, 

E. 
EARNINGS  OF  WIFE,  44. 

Belong  exclusively  to  the  husband,  ibid» 

ECCLESIASTICAL  COURTS, 

Disapprobation  of  deeds  of  separation,  327. 

Their  conflict  with  the  civil  courts  as  to  separations  of  husband  and 

wife,  325,  to  330. 
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ECCLESIASTICAL  DIVORCES,  326. 

For  adultery  and  cruelty,  ihid.    See  Diyorcb  Ecclksiastical. 

ELECTION, 

Cases  of,  where  a  settlement  may  bind  an  infant,  252. 

EQUITY  OF  EXONERATION 

Of  wife  as  against  her  husband's  assets,  34, 181. 

EQUITY  OF  REDEMPTION, 
When  reserved  to  wife,  24. 
Discussion  as  to  whom  reserved,  34. 
When  reserved  to  husband,  172. 
Resulting  trust  for  wife>  ibid. 
Lord  Redesdale's  commentaries  on,  174. 

EQUITY   TO  SETTLEMENT, 
When  it  arises,  69. 

When  made  on  wife  under  sanction  of  the  Court,  69. 
Under  Gretna  Green  marriages,  80. 

Varied  where  certain  children  are  already  provided  for,  86. 
Where  there  are  no  children,  ibid. 

Where  parties  separate  from  incompatibility  of  temper,  87. 
Husband's  refusal  to  make  one,  102.' 
Amount  allowed,  70. 

When  husband  is  insolvent  or  bankrupt,  70,  74. 
Where  He  did  not  maintain  his  wife,  74. 
When  allowed  out  of  wife's  life  interest,  ibid. 
When  waived  by  wife,  76.    . 
When  parties  many  under  a  foreign  law,  79. 
Where  the  marriage  is  a  Gretna  Green  one,  80. 
Children  always  included,  but  they  can  only  claim  through  her,  82. 
Wife  cannot  waive  it,  once  it  has  accrued,  83. 
Where  husband  is  a  purchaser  under  marriage  settlement,  266. 
Where  matters  rest  in  covenant,  267. 
May  be  barred  by  ante-nuptial  settlement,  266. 

Where,  though  husband  is  a  purchaser,  the  consideration  is  executory,  267. 
Cannot  be  barred  by  post-nuptial  settlement,  281. 
Deed  securing  it  where  husband  is  bankrupt  or  insolvent,  ibid. 
Does  not  require  sanction  of  the  Court,  ibid. 

EVIDENCE, 

That  a  fund  is  not  affected  by  settlement,  78. 

Written,  of  promises  and  agreements  in  consideration  of  marriage  as 

required  by  the  Statute  of  Frauds,  225. 
What  required  to  control  marriage  articles  or  to  reform  settlements,  261. 

See  Marriage  Settlements. 
By  parol,  will  establish  separate  use,  292. 
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EXAMINATION 

Of  married  woman  in  court  will  not  be  taken  to  bar  her  suryivorship,  62 

But  will  be  taken  to  waive  her  equity  to  settlement,  74. 

How  consent  taken,  75. 

Consent  of  an  infant  wife  not  taken,  75. 

Case  of  female  ward,  ibid. 

Consent  not  taken  till  the  amount  of  fund  is  ascertained,  76.     See  Equity 

TO  Settlement. 
Of  wife  in  court  not  necessary  where  she  is  disposing  of  her  separate 

property,  297. 
Of  wife  to  declare  her  election,  297,  note  (/>). 

EXCHANGE, 

Bill  of,  to  wife,  received  by  her  as  husband's  agent,  45.     See  Bill  or 
Exchange. 

EXECUTION. 

Liability  of  wife  to.     See  Wife. 

EXECUTOR 

Of  husband,  not  liable  for  goods  supplied  after  husband's  death,  129. 
Not  bound  to  pay  for  goods  supplied  to  a  woman  cohabited  with,  135. 

EXECUTORY  ARTICLES  OF  MARRIAGE.   See  Marriaoe  Settlements. 
Of  separation,  341,  346. 
When  Equity  will  enforce,  ibid.    See  Deeds  of  Separation. 

EXECUTRIX. 

Acts  done  by  wife  as  such,  husband  answerable  for,  128. 

EXONERATION. 

Equity  of  wife  to  have  her  estate  exonerated,  34,  181. 


P. 
FALSE  SWEARING 

To  procure  marriage  license,  15. 

FAMILY  ARRANGEMENT, 
Deed  of,  349. 
Remarks  of  Lord  Langdale  upon,  350. 

FARM  PRODUCE.    /See  Pin-Money. 

FEE 

Of  wife's  real  estate  remains  in  her  notwithstanding  the  marriage,  27. 
Charges  upon,  cannot  be  without  husband's  concurrence,  33. 

e 
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FE^'-continued. 

Estate  in,  subject  to  restraint  upon  anticipation,  312. 
Of  personalty  vested  by  gift  of  income,  311,  note  (/). 
Secus  of  realty,  ihid. 

FEES 

Chargeable  for  married  women's  acknowledgments,  30,  42.  See 
Appendix,  No.  1. 

FEMME  COUVERTE.    See  Wife. 

FINE. 

A  married  woman  not  compellable  to  levy  a  fine,  32. 
Oovenant  to  levy  by  husband,  33. 

FINES  AND  RECOVERIES  ACT.    /Sfee  Appendix,  No.  1. 

FOREIGN  LAW, 

Where  parties  marry  under,  equity  to  settlement  does  not  attach,  79. 
Quaere  in  case  of  a  Gretna  Green  marriage,  80. 

FORFEITURE. 

Wife's  property  may  be  forfeited  by  husband  on  his  bankruptcy,  but  not 

his  own,  269. 
Remarks  on,  where  arising  on  bankruptcy  or  iiisoltency,  iUd.,  note. 
Clause  of,  in  marriage  settlements,  269. 
What  will  create  one,  271,  note. 

Attempt  to  do  the  thing  interdicted  will  not  create  one,  271. 
Under  4  Geo.  4,  c.  76,  and  6  &  7  Will.  4,  c.  85  ;  13  to  16. 

FRAUD 

By  wife,  as  agent  for  husband,  127. 

By  a  wife  contracting  as  if  a  femme  sole,  130. 

FRAUD  ON  THE  MARITAL  RIGHT. 

Disposition  by  wife  during  treaty  of  marriage  will  be  set  aside,  35. 

Secus,  if  disposition  be  meritorious,  36. 

Or  if  .husband  knew  of  it ;  in  which  case  he  will  be  bound,  thoi^h  a 
minor,  37. 

Husband,  if  he  concur  in  settlement  by  wife  during  courtship,  is  pre- 
cluded from  subsequent  relief,  37. 

FRAUDS,  STATUTE  OF. 

Its  requirements   respecting  agreements  in  consideration  of  marriage, 

225  to  234. 
Whether  these  requirements  apply  to  deeds  of  separation,  331. 

FRAUDULENT  MARRIAGES, 

Without  guardian's  consent,  forfeitures  on,  15. 
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FUND  IN  COURT. 

Wife's  fund,  standing  to  her  account  in  the  name  of  Accountant>(}eneral, 
may  be  pledged  by  husband,  20. 

A  wife's  interest  in^  beyond  coverture,  58. 

When  assigned,  must  be  reduced  into  possession,  65. 

Of  wife  in  court,  69. 

Where  husband  insolvent,  the  whole  of  it  secured  to  wife  and  chil- 
dren, 70. 

Of  wife  must  be  ascertained  before  her  waiver  will  be  taken,  76. 

Petition  for  payment  of,  out  of  court,  79. 

Forms  of  affidavit  that  settlement  does  not  affect  it,  ibid,,  note. 
See  Choses  in  Action  of  Wife,  and  see  Wife. 

FUNERAL, 

Obligation  of  husband  for  expense  of  wife's,  191. 
Whether  a  widow  is  bound  for  expense  of  husband's,  183. 


G. 

'*  GADDING  ABOUT,*' 

Husband  may  restrain  wife  from,  339. 
But  he  must  not  lock  her  up,  ibid. 

GENERAL  ENGAGEMENTS 

Of  wife  respecting  separate  property,  300. 
Policy  on  which  they  are  enforced,  ibid. 

GOODS 

Of  wife  in  hands  of  third  parties,  19. 

Husband  may,  in  his  own  name  alone,  bring  detinue,  replevin,  or  trover 

for,  ibid. 
Or  credit  supplied  to  wife  when  separate  from  her  husband,  138  to  144. 
When  separated  by  deed,  335. 

GRANT  (Sir  William,) 
^  Distinction  taken  by,  as  to  balance  at  banker's,  19. 
His  remarks  on  a  husband's  reduction  of  wife's  chattels  real  into  pos- 
session, 25. 
Remarks  by,  as  to  stock  belonging  to  wife,  49. 
Remarks  on  assignment  of  wife's  choses  in  action,  58. 
Dictum  by,  as  to  consent  of  wife  to  dispose  of  reversionary  interest,  63, 

note. 
Decisions  as  to  securing  wife's  property  to  herself,  85. 
Remarks  on  giving  dividends  to  a  deserted  wife,  99. 
Observations  as  to  the  requirements  of  Statute  of  Frauds,  227,  note. 

e2 
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GRETNA  GREEN  MARRIAGES, 
Equity  to  Bettlement  under,  80. 

GUARDIANS 

Of  minors,  their  consent  to  marriage  necessaiy,  9, 13. 

Of  a  minor  when  absent,  or  non-compos,  14. 

Concurrence  of,  does  not  make  binding  the  acts  of  infants,  248. 


H. 

HABEAS  CORPUS 

By  husband  for  recoveiy  of  his  wife,  338. 

By  husband,  deed  of  separation  an  answer  to,  338. 

By  wife  against  husband,  339. 

HARDWICKE  (Lord,) 
Marriage  act  of,  7. 

HEIRLOOMS, 

Widow  cannot  claim,  as  paraphernalia,  148. 

HEREDITARY  MALADIES, 

How  far  an  excuse  for  breach  of  promise  of  marriage,  224.    See  Promiss 
OF  Marriage. 

HUSBAND. 

His  supremacy  oyer  wife,  18. 

His  power  oyer  her  person,  338. 

May  restrain,  but  not  confine  her,  339. 

His  right  to  reclaim  her,  336,  note  (/). 

His  right  to  her  goods,  19. 

His  right  to  her  chattels  personal  in  possession.    See  Chattels  Pbbsonai. 

IN  Possession. 
His  right  to  her  chattels  real.    See  Chattels  Real. 
His  right  to  her  specific  chattels.    See  Cbatteus  Specific 
His  light  to  her  real  estate.    See  Real  Estate  of  Wife. 
Can  transfer  stock  standing  in  wife's  name,  20,  49. 
Can  draw  a  cheque  for  wife's  balance  at  her  banker's,  yii. 
.  Cannot  bequeath  wife's  chattels  real  as  against  his  suryiying  wife,  21. 
Can  chaige  wife's  estate  for  their  joint  liyes,  27. 
Answerable  for  wife's  breach  of  trust  before  marriage,  39. 
His  liabilities  for  her  prior  debts,  ibid. 

His  liability  for  her  obligations  ceases  with  the  marriage,  4, 192. 
Can  plead  his  discharge  under  the  Insolyent  Act  to  a  declaration  for  wife's 

debt  before  coyerture,  39,  note. 
Execution  against  him  and  wife  for  wife's  prior  debts,  wife  discharged  on 

affidayit  that  she  had  no  separate  property,  41. 
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His  obligation  to  maintain  wife's  prior  children,  41. 

Action  against  him  and  wife  on  promissory  note  of  wife's  made  dum 
sola,  ibid. 

In  order  to  charge  him  with  wife's  prior  debts  marriage  must  be  proved,  t^. 

Extent  of  obligation  to  maintain  his  wife,  42. 

Has  exclnsiye  right  to  wife's  earnings,  44. 

Alone  can  give  a  discharge  for  any  demand  arising  from  wife's  labour,  c^^f. 

He  and  not  wife  entitled  to  receive  payment  of  the  wife's  legacy,  45. 

He  alone  may  declare  on  a  bond  given  to  himself  and  wife  as  if  it  were 
made  to  himself  alone,  ihid. 

He  only  can  endorse  or  sue  upon  her  bill  of  exchange  or  promissory 
note,  45,  52. 

He  can  sue  for  the  recovery  of  his  wife's  choses  in  action,  47. 

His  liability  for  wife's  libel,  125. 

For  her  tort,  127. 

Defendant  in  action  against  wife  for  tort  or  quasi  delict,  126. 

Wife  acting  as  his  agent,  45, 127. 

Responsible  for  her  frauds  in  that  character,  127. 

Not  bound  for  wife's  criminal  acts,  128,  note. 

His  liability  for  wife's  orders  for  household  commodities,  131 . 

His  liability  generally  for  necessaries  to  her,  131  to  144. 

His  liability  for  necessaries  to  wife  when  both  lived  together,  Und. 

Bound  either  by  the  express  or  the  implied  authority  conferred  on  her,  Und. 

Where  conusant  of  wife's  orders  for  household  furnishings,  132,  note. 

Wife's  authority,  circumstances  negativing,  133. 

Supplying  his  wife  with  suitable  necessaries,  not  liable  for  her  debts  con- 
tracted without  his  knowledge,  ibid. 

Not  liable  where  the  party  furnishing  goods  trusted  the  wife  indivi- 
dually, 135. 

Where  he  holds  out  a  woman  as  his  wife,  ^dd. 

In  India,  and  wife  left  in  England  with  a  certain  income,  whether  liable 
for  her  debts,  136. 

Disputing  a  part  only  of  his  liability  for  wife's  orders,  U4d. 

If  living  apart  from  his  wife  is  not  liable  unless  the  separation  be  jus- 
tified, 138. 

Wife's  authority  to  bind  him  when  living  apart,  ibid. 

Not  bound  to  maintain  his  wife  if  she  refuse  to  cohabit,  ibid. 

Merely  requesting  wife  to  return  to  him  does  not  remove  his  liability  for 
necessaries  supplied  to  her,  141. 

Where  he  allows  his  wife,  living  apart  from  him,  a  sufficient  maintenance, 
he  is  not  liable  for  necessaries  supplied  to  her,  ibid. 

His  notice  to  ti-adespeople  that  he  will  not  be  answerable  for  his  wife's 
debts,  142. 

Whether  of  any  efficacy,  iW<?. 
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Where  he  and  wife  are  sepaiate  and  hoth  deal  with  the  tame  trade»- 

people,  142. 
Liable  for  neceaaaries  prmrided  for  wife  pending  a  anit  by  her  agaituft  him 

in  the  Eodeaiaatical  Conity  143. 
Hia  right  to  arreaia  of  rent  of  wife^a  eatate,  188. 
Hia  obligation  to  bniy  hia  deeeaaed  wife,  191. 
Liable  for  wife'a  debta  throii|^ioat  ooTertnre,  ahhoog^  ahe  haa  braogfat 

him  no  fortune,  198^     _ 
But  if  not  enfoioed  dnzing  coyertnre,  he  ia  not  anawerable  after  her 

death,  193. 
Hia  covenant  to  aettle  property  eoming  to  wife,  does  not  embiaee  her 

sepante  property,  269. 
When  indebted  at  time  of  making  a  poet-nnptial  aettlement,  274.    See 

MaRRI AGS  SsTTLRIfBim. 

How  fer  paymenta  to  him  will  aatisff  wife'a  claim  in  reapeet  of  her  aepa- 
rate  estate,  299.    8m  Ssparatb  Use. 


I. 
IMMUNITIES 

Of  wife,  124  to  131. 

IMPEDIMENTS 

To  marriage,  12.    See  Marriaob. 

IMPOTENCY, 

Divorce  for,  348. 

Articles  of  separation  for,  enforced,  Und. 

INCOME 

Of  separate  property  bound  by  the  nse  like  the  capital  itself,  289 
Of  wife's  fond  in  conrt,  71. 

INCOME  OF  PERSONALTY, 
Gift  o^  vests  capital,  311. 
Secna  in  case  of  realty,  ihid,,  note  (/). 

INDEMNITY  AGAINST  WIFE'S  DEBTS, 
A  valuable  consideration,  346. 

Against  wife's  debts,  not  essential  in  a  deed  of  separation,  340. 
Against  wife's  debts,  risk  implied  not  great,  341.  See  Deeds  of  Separation. 

INFANTS. 

Conrt  will  not  take  the  consent  of  infent  feme  coverte  to  waive  her 

equity,  75.    See  Equity  to  Sbttlbicent. 
Consent  of  Lord  Chancellor  for  marriage  of,  14. 
Consent  of  guardians  for  marriage  of,  iHd. 
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ll:^F  ANTS— continued. 

Action  by,  for  breach  of  promise  to  marry,  2d4. 

Femme  sole  cannot  renounce  separate  use,  206. 

Remarks  of  Lord  Mansfield  on  their  situation,  247,  note. 

Ante-nuptial  agreements  by,  247  to  256. 

Where  both  are  infants,  ibid, 

Concfurrence  of  guardians  in  their  contracts,  248. 

Sanction  of  the  Court,  ibid, 

Ante>nuptial  agreement  between  female  infant  and  male  adult,  251. 

Case  of  female  infant  marrying,  249. 

Effects  of  the  contract  as  regards  her  chattels  personal  in  possession,  ^d. 

Her  chattels  real,  ibid. 

Her  choses  in  action,  ibid. 

Decision  of  Sir  John  Leach,  TroUope  v.  Idnton,  250. 

Ante-nuptial  contract  as  to  her  land,  251. 

Ante-nuptial  contract  as  to  her  land  does  not  bind  herself  or  heir,  ibid. 

But  may  her  husband,  ibid. 

Arrears  of  separate  property,  253. 

Her  reliance  on  trust  for  separate  use,  ibid. 

Confirmation  of  contract  by,  ibid. 

Whether  bound  by  marriage  settlement  when  of  age,  254. 

Whether  adult  wife's  covenant  in  marriage  settlement  binds  in£uit  hus- 
band when  of  age,  ibid. 

Liable  for  his  wife's  debts,  255. 

Remarks  on  this  point,  ^dd. 

Only  liable  for  wife's  obligations  before  marriage,  ibid. 

Consequently  not  bound  by  her  covenant  in  the  marriage  settle- 
ment, ibid, 

INHERITANCE 

Of  land  by  legitimated  bastards,  3,  note. 

INJUNCTIONS 

To  restrain  proceedings  in  Ecclesiastical  Courts,  330,  notes  («',  k). 

INSOLVENCY, 

Forfeiture  on.    See  Fobfeiture,  and  Marriaoe  Settlements. 

INSOLVENT  ACT, 

Husband  can  plead  his  discharge  under,  in  answer  to  a  declaration  against 
him  and  wife's  prior  debts,  39,  note. 

INTEREST. 

Received  by  husband^  not  a  reduction  of  a  chose  in  action  into  possessicm,  50. 

IRISH 

Or  Presbyterian  marriages'  case,  4. 
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ISSUE, 

Rights  of,  under  marriage  agreements,  235. 

May  compel  performance  of  marriage  articles,  Udd. 

Regarded  as  purchasers  in  agreements  in  considention  of  marriage,  ibid. 


J. 
JACOB  (Mb.), 

His  remarks  on  deeds  of  separation,  328. 

Note  by,  as  to  yoluntary  separations,  333,  note  («). 

JEWEI5 

Of  wife,  19.     See  Paraphernalia. 


K. 

KIN, 

Wife's  next  of,  may  get  administration  to  her,  53,  note. 
Bat  they  will  be  trustees,  ibid. 

KINO  (Lord), 

His  decision  as  to  a  widow  providing  for  her  children  with  a  yiew  to  a 
second  marriage,  36. 


L. 

LADY'S  FRIEND, 

His  functions  on  divorce  bills  in  House  of  Commons,  213. 

LAND, 

Legitimated  bastards  cannot  inherit,  3,  note. 

LEGACY 

Left  to  a  wife  must  be  paid  to  husband,  45,  47. 

If  not  reduced  into  possession  in  husband's  life,  does  not  pass  to 

assignees,  66. 
Of  stock  to  married  woman,  for  life  only,  assignee  of  not  bound  to  make 

a  provision  out  of  to  wife,  72. 
Suit  by  wife  claiming  her  equity  out  of,  83. 
When  abandoned  by  husband,  may  sue  for  pajrment  of,  109. 
Agreement  as  to,  by  bankrupt  husband's  assignees,  86. 

LEGITIM, 

What,  260,  note. 

Case  of  a  settlement  sought  to  be  reformed,  so  as  to  exclude  this  claim, 
ibid. 
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LEGITIMATION 

Of  bastards  by  subsequent  marriage,  3. 

LIBEL 

By  wife,  action  brought  against  husband  and  wife,  125, 126. 
Husband  answerable  for  such,  ihid. 

LICENSE 

From  Lord  Chancellor  to  enable  an  infant  to  marry,  14. 

LICENSE  AND  BANNS, 
Distinction  between,  12. 

LIFE, 

Gift  of  personalty  for,  311. 

Gift  of  realty,  ihid.,  note  (/). 
LIFE  INTEREST 

Of  wife,  whether  assignee  bound  to  make  a  provision  for  the  wife,  72. 

Where  she  has  an  annuity  for  her  husband's  Hfe,  73. 

LORD  CHANCELLOR, 

Petition  to,  for  license  to  enable  an  infant  to  marry,  14. 

LUNATIC  HUSBAND 

Reducing  wife's  stock  into  possession,  51. 

LUNATIC  WIFE. 

Where  she  has  separate  property,  299. 

How  far  husband  may  apply  it  for  her  maintenance,  ibid. 

Pin-money  of,  319. 


M. 

MACKENZIE  (Sir  Georob.) 

Extract  from  his  ''  Institutions  of  the  Law  of  Scotland,"  as  to  the  wife's 
aliment,  69,  note. 

MAINTENANCE 

Of  wife,  orders  for,  out  of  her  equitable  property,  99  to  109. 

If  husband  desert  his  wife.  Court  will  give  her  the  income  of  her  property 

in  court  till  he  return  to  her,  89. 
Where  husband  deserts  his  wife  and  leaves  the  country,  100,  note. 
If  husband  is  in  prison.  Court  will  allow  wife  separate  maintenance,  101'. 
Where  husband's  cruelty  compels  her  to  leave  him,  104. 
Where  husband  is  wasteful,  improvident,  dissolute,  ilnd. 
Will  not  be  allowed  where  husband,  though  in  difficulties,  maintains  his 

wife,  105. 
Husband  making  fraudulent  conveyance  of  his  own  and  wife's  property  to 

evade,  ihid. 
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MAlNTENANCE-^cofilintAMi 

Equity  to,  not  allowed  to  be  defeated  by  hwband'a  coBtnvuioe,  105. 

Orders  for,  temporary  and  provisional,  106. 

Amount  of,  allowed,  107. 

Enforced  bj  bill,  109. 

By  contract  ont  of  bnsband's  property,  110. 

MAINTENANCE  OF  WIFE  UNDER  DEED  OF  SEPARATION 
Not  barred  by  ber  adultery,  334. 
Usual  amount,  335. 
Should  be  adequate,  ibid. 
Consequences  of  its  being  so,  ibid. 
Payable  de  die  in  diem,  ibid» 

Does  not  affect  wife's  claim  under  Statute  of  Distributions,  347. 
Whether  wife  may  anticipate  it,  ibid. 
Rights  of  creditors,  ibid.    See  Deeds  of  Separation  and  see  Wife. 

MALCONFORMATION 

Impediment  to  marriage,  12. 
Nullifying  a  marriage,  t&ii.,  note. 

MAN 

Cannot  be  restrained  from  anticipating,  313. 
Nor  can  a  single  woman,  ibid. 

MANSFIELD  (Lord), 

Remarks  of,  as  to  privileges  of  infants,  247,  note. 

MARITAL  CONTROL, 
Renunciation  of,  335. 
Its  effects  on  bill  of  divorce,  835, 337. 

MARITAL  OBLIGATION.    See  Husband,  and  see  Wife. 

MARRIAGE 

A  contract  civil  and  divine,  1. 

Per  verba  de  prsesenti,  5. 

Per  verba  de  futuro,  ibid. 

Clandestine,  done  away  with  in  England  by  Lord  Hardwicke's  Act,  7. 

Clandestine,  effect  of  Lord  Hardwicke's  Act  upon,  9. 

Present  law  of,  10. 

Requisite  number  of  witnesses,  11. 

Impediments  to,  12. 

Requisite  consents  to,  ibid. 

Mental  and  physical  requisites  fi>r,  ibid. 

Lawful  houn  imr  solemnising,  11. 

Fraudulent,  without  consent  of  guardians,  forfeitures  by,  15. 

Procured  with  a  minor  by  fsklse  swearing,  16. 

Rights  arising  from,  18. 
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MARRIAGE— con^tfft^. 

Wife  disposing  of  property  during  treaty  of  marriage  commits  a  fraad  on 

hosband,  36.    See  Fbaud  on  Marital  Right. 
Wills  revoked  by,  37. 
Protects  a  wife  from  personal  arrest  for  her  prior  debts,  unless  she  have  a 

separate  estate,  40. 
Must  be  proved,  in  order  to  charge  husband  with  wife's  prior  debts,  41. 
Under  foreign  law  no  equity  to  settlement,  79.     See  EQurrr  to  Sbttlb- 

KENT. 

Involves  an  irrevocable  change  of  status,  241. 
There  can  be  no  restitutio  in  integrum,  ihid. 
Consideration,  the  most  valuable  of  all,  ibid. 

MARRIAGE  AGREEMENTS 
Different  from  all  other,  235. 
Performance  of,  ibid. 

Not  necessary  that  tenns  should  be  technical,  240. 
Construed  liberally,  241. 
Not  to  be  weighed  in  pecuniary  scales,  ibid. 

MARRIAGE  ARTICLES, 

Groundwork  of  settlements,  246. 
Superseded  by  settlements,  ibid. 
Settlement  founded  on,  will  be  reformed,  ibid. 

Adulteiy  by  wife  no  bar  to  her  remedies  under,  263.    See  Marriage 
Settlements. 

MARRIAGE  BOND 

Considered  in  equity  an  agreement,  242.    See  Bond. 

MARRIAGE  PROMISE.    See  Promise  to  Marry. 

MARRIAGE  SERVICE 

Formula  whereby  husband  endows  his  wife  at  the  altar,  remarks  upon, 
283,  note. 

MARRIAGE  SETTLEMENTS 

In  pursuance  of  ante-nuptial  articles,  257. 

How  they  should  conform  to  articles,  itnd. 

Where  both  articles  and  settlement  are  ante-nuptial,  259. 

Where  they  agree  in  words,  but  not  in  substance,  with  the  articles, 

257—259. 
Rectification  of,  by  Court  of  Equity,  ibid. 
Where  settlement  is  in  the  words  of  the  articles,  ibid. 
To  be  reformed,  evidence  must  be  clear,  260. 
Case  of  Scotch  LegiHm  omitted  in  a  settlement,  ibid. 
By  what  evidence  articles  may  be  controlled,  261. 
Articles  construed  with  reference  to  subject-matter,  ibid. 
Where  articles  themselves  incorrect,  ibid. 
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MARRIAGE  SETTLE MENTS-HTonttVtueJ. 
Power  to  change  securities,  262. 

Power  of  selling,  exchanging,  and  investing  in  new  purchases,  ildd. 
Where  articles  direct  insertion  of  ^'  all  nsnal  clauses,"  268. 
Power  to  jointure,  263. 
Does  not  extend  to  a  future  wife,  263. 
Power  of  charging,  iHd, 
Power  to  change  articles,  ibid. 

Articles  enforced  notwithstanding  adultery  of  wife,  ibid. 
When  ante-nuptial,  how  hi  revocable,  265. 
Not  binding  unless  followed  by  marriage,  264. 

Sed  qu»re,  how  far  binding  on  trustees  when  not  executory,  266,  note. 
When  followed  by  marriage,  irrevocable,  266. 
When  husband  construed  a  purchaser  under,  ibid. 
Wife's  survivorship  and  equity  to  settlement  barred  by,  266, 267. 
Husband^s  covenant  to  settle  property  coming  to  wife,  268. 
Does  not  embrace  her  separate  property,  269. 
Wife's  property  may  be  settled  so  as  husband  shall  forfeit  it  on  bank- 

ruptcy,  ibid. 
But  not  his  own  property,  ibid. 

Where  consideration  moving  from  husband  is  executory,  267. 
Where  contingent,  268. 

Glauses  of  forfeiture  on  bankruptcy  or  insolvency,  269. 
Forfeiture  not  created  by  an  attempt  to  do  the  thing  interdicted,  271. 
Whep  post-nuptial,  effect  of  wife's  incapacity  to  contract,  273. 
Marriage  consideration  wanting,  ibid. 
Where  good  against  creditors,  274. 
Where  husband  not  indebted,  ibid. 
Where  creditors  may  impeach,  275. 
Where  debts  are  secured  or  provided  for,  ibid. 
Where  valuable  consideration  is  interposed,  276. 
Wife's  separate  property  will  support  it  against  creditors,  277. 
Where  possession  accompanies  the  deed,  ibid. 
Where  the  possession  is  fraudulent,  278. 
Void  against  purchasers  even  with  notice,  280. 
Will  not  bar  wife's  survivorship,  ibid. 
Nor  her  equity  to  settlement,  281. 
Deed  securing  latter  does  not  require  sanction  of  the  Court,  282. 

MARRIED  WOMEN, 

Alienations  by,  with  husband's  concurrence,  28 ;  and  see  Appendix,  No.  1. 
Acknowledgment  of,  under  Fines  and  Recoveries  Act,  29 ;    and  see 
Appendix,  No.  1. 

MASTER  IN  CHANCERY, 

Taking  acknowledgments  of  married  woman,  29  ;  and  see  Appendix,  No.  1. 


INDEX.  77 

MATRIMONIAL  RELATION 

Not  altered  by  deed  of  separatioii,  329. 

MEMORANDUM 

Of  acknowledgments  of  married  woman^  29 ;  and  see  Appendix,  No.  1. 

MERITORIOUS  PURPOSE 

Annexed  to  separate  use,  whether  it  invalidates  the  gift,  309, 310,  note  (c). 

MINORS. 

Consent  of  guardians  to  their  marriage  under  Lord  Hardwicke's  Act,  9. 
Under  present  law,  12, 13.     See  Infants. 

MORTGAGE 

Of  wife's  chattels  real,  24. 

Equity  of  redemption  thereof,  Und, 

Of  wife's  real  estate  for  husband's  debts,  34. 

Wife's  equity  of  redemption,  ilnd. 

Her  equity  of  redemption,  34,  171. 

Her  equity  of  exoneration,  ibid. 

She  is  considered  a  surety,  182. 

And  entitled  to  indemnity,  ibid, 

MOVEABLES 

Of  wife,  jewels,  &c.,  19  ;  and  see  Paraphernalia. 

MUTUALITY, 

Want  of,  in  a  deed  of  separation,  350. 

N. 

NECESSARIES, 

Husband's  liability  for,  when  supplied  to  his  wife,  124  to  144 ;  and  see 

Husband. 
Wife  quitting  her  husband  for  cruelty,  has  credit  for,  339. 
Wife,  when  beaten  by  husband,  may  bind  him  for  necessaries,  ibid, 

NE  EXEAT, 

To  enforce  alimony,  335,  note  (j), 

NON  COMPOS  MENTIS. 

Where  minor's  guardians  are  so,  14. 

NOTE,  PROMISSORY.    ^Sfec  Promissory  Note. 

NOTICE 

By  public  advertisement  that  a  husband  will  not  be  answerable  for  his 

wife's  debts,  142. 
Whether  of  any  efficacy,  ibid. 
Of  separate  use,  effect  of  want  of,  291. 

NOTTINGHAM  (Lord), 

Reversal  of  his  decision  in  Sir  Edward  Turner's  case,  90. 
His  rule  that  equity  follows  the  law,  91. 
His  decision  on  separate  use,  93. 
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P. 

PARAPHERNALIA,  147. 

Cannot  be  bequeathed  by  husband,  148. 

When  pledged  by  husband,  redemption  by  widow,  149.  * 

If  not  claimed  by  widow,  cannot  be  demanded  by  her  executor,  150. 

Roman,  resembled  Engtiah  separate  estate,  152. 

PAROLE  EVIDENCE.    See  Eyidence. 

PERFORMANCE 

Of  marriage  agreements,  235.    See  Agreements  and  see  Prohisb   to 
Marrt  ;  and  see  Spsoino  Prrformanoe. 

PERSONAL  OBLIGATION, 

Whether  wife  can  incur,  respecting  her  separate  estate,  303.  , 

PERSONALTY, 

Income  of,  gift  vests  capital,  311. 

Secus  as  to  realty,  ibid,,  note  (/). 

PIN-MONEY. 

How  it  differs  from  separate  use,  318. 

How  from  paraphernalia,  ibid. 

Rule  as  to  arrears,  319. 

Effect  of  wife's  insanity,  ibid. 

When  wife  presumed  to  waive,  318. 

How  bound  to  expend,  Udd. 

Opposite  view  of  Lord    Brougham    and   Sir  E.  Sugden,    318,  notes 

(c,  /),   319,  note  (h). 
Wife's  misconduct,  320. 
Her  savings,  ibid. 
Her  profits  on  farm  produce,  ibid. 

POST-NUPTIAL  SETTLEMENTS.    See  Marriage  SETTLEMBN'ra. 
POWER 

Of  husband  to  reclaim  his  wife,  336,  note  ( /). 

General  control  over  her,  338.    See  Husband. 

Practice  on  taking  acknowledgments  of  married  women.    See  Acknow- 

I^EDGMENTS. 

PRESBYTERIAN   ' 

Or  Irish  marriages'  case,  4. 

PRIEST'S 

Intexposition  in  effecting  marriages,  2. 

PRIVATE 

Marriages  anciently  in  England,  5. 

PRODUCE 

Of  separate  property,  bound  as  well  as  corpus  or  capital,  289. 
Distinction  between  it  and  corpus,  as  regards  wife's  dominion  over  separate 
property,  304. 
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PROMISE  TO  MARRY, 

Distinction  between^  and  promises  in  consideiatiim  of  marriage,  219. 

Remedy  on,  ihid. 

Specific  performance  of,  cannot  be  compelled,  221. 

Remedy  for  breach  of,  221. 

Acceptance  of,  proved  before  action  for  breach  of,  222. 

Means  within  reasonable  time,  iind. 

How  far  released  by  discoveiy  of  bad  health,  223. 

How  far  binding  where  the  woman  is  discovered  to  be  unehaste,  iH4, 

How  far  binding  on  discoveiy  of  insanity,  224. 
PROMISSORY  NOTE 

Payable  to  wife,  dam  sola,  resembles  a  chattel  personal  in  possession,  20. 

To  wife,  negotiable  by  husband,  20. 

What  a  redaction  into  possession  of,  xvi.,  153. 

His  indorsement  will  defeat  her  sarvivorship,  viii. 

By  wife,  dam  sola,  recoverable  against  hasband  and  wife,  41. 

To  wife,  is  received  by  her  as  hasband's  agent,  4d. 

When  made  payable  to  her  when  sole,  51. 

Assignees  saing  for  payment  of,  67. 

By  wife,  charging  her  separate  estate,  302. 
PROPERTY, 

Rales  of,  arising  from  marriage,  16  to  43. 

Rales  of,  arising  from  acts  done  in  the  marriage  state,  44  to  144. 

Rales  of, arising  from  dissolution  of  maniageby  hasband's  death,  145  to  1 85 . 

Rales  of,  arising  from  dissolution  of  marriage  by  wife's  death,  186  to  193. 

Rules  of,  arising  from  dissolution  of  marriage  by  parliamentary  divorce, 
194  to  218. 

Clauses  in  divorce  bills,  210. 

PROSPECTIVE  ARRANGEMENT 

For  separation,  331,  343. 

Now  condemned,  ibid. 

Cases  on,  344. 
PURCHASERS, 

Practice  of  conveyancers  as  to  notice  of  dower,  not  affecting,  161. 

When  a  husband  is  vendor,  inquiry  necessary,  168. 

Where  husband  held  such  under  marriage  settlement,  effect  on  wife's 
equity  and  survivorship,  266,  267. 

How  affected  by  27  Eliz.,  c.  4;  272,  280.' 

Post-nuptial  settlements  void  against,  even  when  with  notice,  280. 

When  deeds  of  separation  void  against,  346. 

R. 
REAL  ESTATE, 

Husband's  right  to  the  wife's,  26. 

Falls  under  his  dominioii  daring  the  coverture,  27. 
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REAL  ESTATE—aontinued, 

Wife  cannot  alienate  or  chaige,  without  his  concoirence,  33. 
Husband's  right  after  divorce,  33. 
Husband's  curtesy.    See  Curtesy. 

REALTY, 

Income  of,  gift  does  not  vest  capital,  311,  note  (/). 
Secus  as  to  personalty,  311. 

BECONCIUATION 

Puts  an  end  to  divorce  ecclesiastical,  326,  342. 
Its  effects  on  deeds  of  separation,  342. 

REDEMPTION, 

Wife's  equity  to,  34,171. 

REDESDALE  (Lord), 

His  observations  on  wife's  equity  of  redemption,  174. 
Note  respecting  him,  180. 

REDUCTION 

Into  possession,  xv.,  xvi.,  153-     See  Chosbs  in  Action  of  Wife,  and 
Assignments  of  Choses  in  Action. 
REFORM 

Of  marriage  settlement,  257 — 270.     See  Marriage  Settlements. 

RELEASE 

By  husband,  effect  on  wife's  choses  in  action,  60. 

RELICT.   SeeWnow. 

REPLEVIN 

By  husband  for  wife's  goods  or  specific  chattels,  19, 

REPRESENTATIVE 

Of  husband  not  liable  for  wife's  debts,  129. 

RESPONSIBILITIES  OF  HUSBAND.    See  Husband. 

RESTITUTIO  IN  INTEGRUM. 

There  can  be  none  on  marriage,  241. 

RESTRAINT  ON  ANTICIPATION,  311. 
Its  high  expediency,  312. 
And  useful  working,  Und. 
Applicable  to  all  kinds  of  property,  ibid. 
Its  ambulatory  operation,  313. 
What  words  will  create  it,  314. 
What  not,  316. 

Always  a  question  of  intention  and  reasonable  construction,  314,  and  see 
note  (/>).    See  Separate  Use. 

RETAINER 

Of  solicitor  by  wife  having  separate  property,  301,  302. 
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REVOCATION 

Of  wills  by  marriage,  37. 

Of  marriage  settlement,  how  far  practicable,  264—266. 

Effect  of  powers  of,  on  conveyances,  under  27  Eliz.,  c.  4 ;  272. 

RUSSELL  (Lord  John), 
His  marriage  act,  10. 

S. 
SACRAMENT. 

Marriage  a  sacrament  in  the  Roman  Catholic  Church,  2. 

SCIRE  FACIAS 

Upon  judgment  obtained  by  wife,  52. 

SCOTCH  MARRIAGE, 

Equity  to  settlement  upon,  79. 

SCOTLAND, 

Separate  use  in,  293. 

SCOTT  (Sir  William), 

His  judgment  in  DaUymple  v.  Dalrymple,  6,  note. 

As  to  separation  of  man  and  wife  on  frivolous  grounds,  88. 

SEPARATE   TRADING 
Of  wife,  321. 

Wife  considered  agent  of  trustees,  t^. 
Her  property  not  distributable  under  husband's  fiat,  822. 
Wife  cannot  be  made  a  bankrupt,  ibid. 
Husband  liable  when  he  participates,  ibid. 
Wife  cannot  negotiate  securities,  323. 
According  to  custom  of  London,  ibid. 
Wife  may  be  made  a  bankrupt,  ibid, 

SEPARATE  USE, 

Its  origin  and  nature,  283. 
Unknown  at  common  law,  ibid, 
.    Establishment  of,  284. 
How  property  so  settled  may  be  acquired,  285. 
Wife  regarded  as  a  femme  sole,  ibid. 
Does  not  affect  husband  beyond  coverture,  ibid,, 
But  wife  may  defeat  his  claim,  ibid. 
Her  separate  chattels  moveable,  286. 
Her  separate  chattels  real,  287. 

Husband  may  be  tenant  by  curtesy  of  her  separate  estate,  &>id. 
Her  separate  choses  in  action,  ibid. 
Husband  as  wife's  administrator  entitled  to  her  separate  choses  in  action, 

ibid. 
She  is  not  liable  to  support  her  children  out  of,  288. 

/ 
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She  is  liable  to  personal  execntion  in  respect  of  debts  inclined  by  her 
before  the  mairiagey  40. 

Wife  not  bound  to  sapport  her  husband  out  of,  288. 

Nor  to  contribute  to  family  support^  ihid. 

Husband's  liabilities  same  as  if  she  had  no  separate  property,  ibid. 

Binds  income  or  produce  of  property  as  well  as  corpus,  289. 

Contrary  cases  at  law^  ibid. 

Equity  makes  husband  a  trustee,  5^. 

Trustee  not  necessary,  ibid. 

When  third  parties  have  no  notice  of  separate  use,  291. 

How  far  common  courts  protect  it,  ibid. 

Can  separate  use  be  established  by  parole,  292. 

In  Scotland,  293. 

Wife's  dominion  over  her  separate  property,  294 

Her  separate  personalty,  ibid. 

Her  separate  reversionary  property,  295. 

Wife's  dominion  over  her  separate  real  estate,  296. 

She.  may  dispose  of  the  beneficial  interest  without  her  husband's 
concurrence,  ibid. 

Opposite  opinion  of  Mr.  Roper,  ibid. 

She  may  give  the  property  to  her  husband,  ibid. 

When  separate  property  has  been  applied  to  use  of  the  family,  298. 

When  wife  allows  her  husband  to  take  it,  ibid. 

When  she  may  claim  reimbursement,  ibid. 

How  an  account  will  be  directed  against  the  husband  in  respect  of,  ibid. 

When  wife  allows  him  to  take  it  and  makes  no  claim,  ibid. 

Extra  expenses  considered  in  directing  account  against  husband,  ibid. 

Principle  different  from  that  in  case  of  infant,  ibid. 

How  far  account  against  husband's  estate  will  be  carried  back,  299. 

Satisfaction  of  wife's  claim  by  payments  to  husband,  ibid. 

Where  wife  a  lunatic,  ibid. 

How  far  husband  may  apply  separate  property  for  her  maintenance,  ibid. 

Wife's  dominion  over  produce,  304. 

Supposed  distinction  as  to  corpus,  ibid. 

Ambulatory  nature  of  separate  use,  305. 

Ceases  on  cesser  of  marriage,  306. 

But  subject  to  revivor  on  another  marriage,  ibid. 

With  and  without  restraint,  305. 

Must  be  clear  on  marriage  that  wife  renounces  it,  306. 

When  woman  is  single  and  afterwards  marries,  305.    _ 

An  infant  femme  sole  cannot  renounce  it,  306. 

The  establishment  of,  always  a  question  of  intention  and  reasonable  con- 
struction, 307. 

May  be  limited  to  a  particular  coverture,  807. 
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Will  not  be  considered  as  established  anless  intention  be  plain,  703. 

What  words  create  separate  nse,  ibid. 

What  not,  309. 

Gift  of  income  of  personalty  vests  capital,  311. 

Secus  in  case  of  realty,  Und.,  note  (/). 

Wife  may  in  equity  charge  it  by  instrument  void  at  law,  302. 

Wife  does  not  merely  charge  by  way  of  appointment,  303. 

Whether  wife  incurs  a  personal  obligation  respecting,  302. 

With  a  meritorious  object  annexed,  qusere  whether  valid,  309,  310,  and 

see  note  (c). 
And  restraint  on  anticipation,   both  governed  by  same  principle,  307, 

note. 
General  engagements  of  wife  respecting,  300. 
Policy  on  which  they  are  supported,  Und, 
Where  husband  is  interested  in  the  transaction,  303. 
Wife  may  make  contracts  respecting,  300. 
Her  general  engagements  respecting,  ibid. 
Involves  privilege  of  enjoying  and  freedom  of  alienating,  311. 
Consequences  when  no  restraint  upon  anticipation,  ibid. 
Restraint  on  anticipation,  ibid. 
Its  high  expediency,  312. 
And  useful  working,  ibid. 
Applicable  to  all  sorts  of  property,  ibid. 
Will  attach  when  single  woman  marries,  313. 
Words  sufficient  to  restrain  anticipation,  314. 
Words  not  sufficient,  316. 
In  the  case  of  an  infant  wife,  253. 
Husband's  covenant  to  settle  property  coming  to  wife  does  not  embrace 

what  is  to  her  separate  use,  269. 
Where  vnfe  gives  property  so  settled,  it  virill  support  a  post-nuptial 

settlement,  277. 

SEPARATION 

Of  husband  and  wife,  anciently  censured,  325. 

Contracts  for  separation  formerly  treated  as  nullities,  ibid. 

Conflict  of  civil  and  ecclesiastical  jurisdictions,  ibid. 

Agreements  for  separation  sanctioned  by  the  civil  courts,  326. 

Allowed  for  other  causes  than  adultery  or  cruelty,  327. 

Must  be  justified,  in  order  to  make  husband  liable  for  wife's  orders,  136. 

How  it  may  be  justified,  140.    See  Husband,  and  see  Wirs. 

Deeds  of.    See  Deeds  of  Separation. 

SET  OFF 

In  respect  of  a  debt  due  from  wife  not  allowed  against  husband,  suing 
on  a  bill  or  note  made  payable  to  her,  45. 
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SETTLEMENT, 

Equity  to.    See  Equity  to  Sbttlbmbiit. 

SINGLE  WOMAN 

Cannot  have  separate  property,  285,  805,  313. 
Cannot  be  restrained  from  anticipating,  313. 

But  if  she  marries,  separate  nse  and  restraint  on  anticipation  will  attach, 
ibid, 

SPECIAL  COMMISSIONERS.    /Sbf  Appkndix,  No.  1,  section  2. 

SPECIAL  LICENSE, 

From  the  Archbishop  of  Canterbury,  ander  Lord  Haidwicke's  Act,  8. 

SPECIFIC  PERFORMANCE. 

Principle  on  which -that  remedy  is  enforced,  245. 
Peculiar  to  the  law  of  England,  ibid.,  note. 
Its  utility  and  great  importance,  ibid, 

SPECIFIC  CHATTELS  AND  GOODS 

Of  the  wife  become  the  husband's  by  the  marriage,  19. 
He  may  bring  detinue,  replevin,  or  trover  for  them,  ibid. 

SUPPLICAVIT, 

Writ  of,  by  wife  against  husband,  112. 

SURETY. 

Wife  held  such  when  mortgaging  her  property  for  her  husband,  181. 

SURVIVORSHIP.      See  Chosbs  in  Action  of  Wife,  and  Chattbls  Rsal. 

T. 
TALBOT  (Lord), 

His  decision  as  to  husband's  liability  for  wife's  debts,  193. 

TALFOURD  (Sbbjbant), 

His  act  respecting  custody  of  children,  353. 

TENTERDEN  (Lord), 

His  remarks  as  to  husband's  liability  for  wife's  orders,  138. 

THIRDS, 

Widow's, — a  term  without  meaning,  126. 

TINDAL(L.C.J.), 

His  remarks  as  to  husband's  liability  for  wife's  tort,  ibid. 

TORT 

By  wife,  husband  liable  for,  127. 

TRENT  DECREE, 

Requiring  ecclesiastical  celebration  of  marriage,  3. 

TROVER 

By  husband  for  his  wife's  goods  and  specific  chattels,  19. 
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TRUST, 

Breach  of,  by  wife  before  marriage,  husband  answerable  for,  39. 
TRUSTEES, 

Covenant  by,  in  deed  of  separation,  339. 

That  wife  shall  not  molest  husband,  ilnd.   See  Deeds  or  Separation. 

Power  to  appoint  new.    See  Marriaoe  Settlements. 

u. 

UNITY 

Of  husband  and  wife,  doctrine  of,  how  far  correct,  18 ;  and  see  273,  note. 
Inconsistent  with  doctrine  of  coverture,  ibid, 

V. 
VAUGHAN  (L.  C.  J.), 

Expression  of  doubt  by,  as  to  an  action-  being  maintainable  on  mutual 

promises  to  marry,  221. 

VERBAL 

Declaration  of  marriage  under  Lord  J.  Russell's  Act,  10. 

VOLUNTARY  SEPARATION.    See  Separation  and  see  Deeds  of  Sepa- 
ration. 

w. 

WARD  IN  CHANCERY 

Not  allowed  to  waive  her  equity  to  settlement,  75. 

Settlement  allowed  her  though  guilty  of  adultery,  89. 
WIDOW. 

Her  paraphernalia,  147.    See  Paraphernalia. 

Making  provision  for  children  before  second  marriage,  36.    See  Frauds 
ON  Marital  Right. 

Her  promise  to  pay  her  husband's  debt,  129. 

Generally  selected  to  administer  to  her  husband,  145. 

Her  distributive  share  when  there  are  children,  ibid. 

When  there  are  no  children,  146. 

Her  *'  thirds,"— a  term  without  meaning,  ibid. 

Her  right  by  survivorship  to  her  choses  in  action,  153. 

Whether  bound  to  bury  her  husband,  183. 

Revival  of  her  liability  to  personal  execution,  184. 
WIFE, 

Her  subjugation,  18. 

Her  chattels  personal  in  possession,  ibid. 

Her  specific  chattels  or  goods  in  the  hands  of  third  parties,  19. 

Her  fund  standing  in  the  name  of  the  Acconntant-General  to  her  account 
maybe  pledged  by  husband,  20. 

She  is  disabled  by  marriage  from  endorsing  bills  of  exchange  or  promis- 
sory notes  payable  to  her  dum  sola,  20. 
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Her  billa  of  exchange  and  promitsoiy  notes  payable  to  her  dam  sola,  20. 

Her  chattels  real,  21. 

Her  reyersionary  interest  in  chattels  real,  23. 

Her  chattels  real  mortgaged  by  husband,  24. 

Her  chattels  real,  liable  to  execution  for  debt  of  husband,  26. 

Her  consent  to  dispose  of  her  real  estate,  27. 

Fee  of  her  real  estate,  ibicL 

Her  estate  may  be  charged  by  hosband  for  their  joint  lives,  ibid. 

Her  real  estate  nnder  husband's  dominion,  ibid. 

Cannot  be  compelled  to  convey,  32. 

Where  she  joins  her  husband  in  mortgaging  her  estate  for  his  debts,  34, 1 71 . 

Right  to  have  her  estate  exonerated  at  hnsband^s  death,  34, 181. 

Her  disposition  of  property  during  courtship,  35.     Ske  FaAuns    on 
Marital  Right. 

Warrant  of  attorney  to  woman  not  revoked  by  marriage,  38. 

A  breach  of  trust  by  her  before  marriage,  husband  answerable  for,  39. 

Her  prior  debts,  husband  liable  for,  39. 

Dischai^ge  of  wife,  under  Insolvent  Debtors  Act,  a  bar  to  action  against 
husband  and  wife,  ibid.,  note. 

If  she  is  taken  in  execution  for  prior  debt,  cannot  be  discharged  unless 
shown  that  she  has  no  separate  property,  40. 

Her  prior  children  to  be  maintained  by  husband,  41. 

Extent  of  husband's  obligation  to  maintain  her,  42. 

Can  compel  husband  to  maintain  her,  43. 

As  husband's  agent  can  bind  him  for  necessaries,  43,  note,  128. 

Her  earnings  belong  exclusively  to  husband,  44. 

If  a  payment  be  made  to,  must  have  husband^  authority  to  receive  it, 
ibid. 

Legacy  left  to,  must  be  paid  to  husband,  not  to  herself,  45. 

Her  choses  in  action,  46. 

These  not  to  be  confounded  with  her  goods,  or  specific  chattels  in  the 
hands  of  third  parties,  ibid. 

Assignment  thereof,  54. 

Her  husband's  pow^  over  her  public  stock,  49. 

A  bond  payable  to  her,  and  not  reduced  by  husband  into  possession,  50. 

Her  interest  beyond  coverture  inalienable,  58,  78. 

Her  equity  to  a  settlement,  68. 

Whole  of  her  fund  in  court  secured  to  herself  and  children,  where  hus- 
band is  insolvent,  70. 

Amount  generally  allowed,  ibid. 

Annuity  to,  for  husband'lB  life,  73. 

Where  equity  allows  her  a  provision  out  of  her  life  interest  against  a  par- 
ticular assignee,  74. 

A  ward  in  Chancery  not  allowed  to  waive  her  equity  to  a  settlement,  75. 


INDEX.  87 

WlFE'-eontinued. 

Where  she  waives  her  equity,  75. 

Her  equity  to  a  settlement  does  not  arise  where  fund  is  under  ;£200,  ibid. 
Cannot  waive  her  equity  after  it  has  once  accrued,  83. 
Leaving  her  husband  without  sufficient  cause,  87. 

Her  adultery  bars  her  equity  to  a  settlement,  unless  a  ward  in  Chancery,  89. 
Where  equitably  entitled  for  life  to  real  property,  her  husband's  provi- 
sional assignee  bound  to  allow  her  a  provision,  94. 
If  deserted  by  husband,  99. 
Her  equity  to  separate  maintenance,  ibid. 
Where  business  obliges  husband  to  quit  her,  100. 
Where  husband  is  imprisoned,  101. 
Advances  to,  when  entitled  to  separate  maintenance,  105. 
When  compelled  to  separate  from  husband,  108. 
Her  equitable  right  does  not  hold  where  she  has  separate  property,  or 

where  she  has  misconducted  herself,  109. 
But  if  abandoned  by  husband,  she  may  sue  for  payment  of  legacy,  109. 

See  Equity  to  a  Settlement. 
Her  conveyance  by  rule  of  court  without  her  husband's  concurrence  under 

the  Fines  and  Recoveries  Act,  113. 
Her  immunities,  124. 
Cannot  contract  civil  liability,  ^d. 
Punishable  as  a  femme  sole  for  crimes,  ibid. 
Her  incapacity  to  bind  herself,  ibid. 
Committing  fraud  as  ag^it  for  her  husband,  127. 
Not  bound  by  acts  done  by  her  after  husband's  death,  but  before  she  knew 

of  it,  128. 
Husband  liable  for  her  quasi  criminal  acts,  ibid. 
Her  acts  done  in  good  faith  bind  her  husband,  ibid. 
Her  authority  does  not  enable  her  to  bind  her  husband  for  her  crime, 

ibid.,  note. 
Can  bind  herself  and  contract  as  a  femme  sole  where  husband  is  civiliter 

mortuus,  130. 
Her  fraud  if  she  contract  on  her  own  credit,  as  if  a  femme  sole,  ibid. 
Giving  extravagant  orders  for  household  commodities,  131. 
Her  authority,  when  presumed,  ibid* 

When  supplied  by  her  husband  with  suitable  necessaries,  133. 
Circumstances  negativing  her  authority,  135. 
Where  she  individually  is  trusted  by  a  tradesman,  ibid. 
Case  of  a  man  holding  out  a  woman  as  his  wife,  ibid. 
Where  she  has  a  separate  income,  i^. 

Articles  of  peace  by  her  against  husband  considered  as  necessaries,  136. 
If  she  refuse  to  cohabit,  138. 
If  living  apart  from  her  husband,  cannot  bind  him,  unless  separation  be 

justified,  138. 
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If  turned  out  of  dbora  by  hosband,  she  has  an  implied  credit  for  neces- 

saries,  140. 
Where  she  has  a  separate  income,  142. 

Where  she  and  husband  both  deal  with  the  same  tradespeople,  ibid. 
Where  there  is  a  pending  suit  in  Ecclesiastical  Conrt,  143. 
Equity  of  redemption,  171.  See  Eqihtt  of  Redemption,  and  Redemption 

OF  Equity. 
Paying  her  husband's  mortgage  debts,  she  stands  in  place  of  mortgagee,  182. 
If  not  enforced  during  coyerture,  husband  afterwards  not  chargeable  for 

her  debts,  193. 
When  divorced  by  Parliament,  loses  rights  which  would  otherwise  have 

accrued  to  her,  211. 
Her  choses  in  action  after  divorce,  212. 
Her  real  estate  after  divorce,  ibid. 
Her  chattels  real  after  divorce,  ibid. 

Her  rights  where  the  husband  is  suitor  for  a  divorce  bill,  213. 
Where  she  is  the  suitor  for  divorce,  214. 

Her  conveyance  with  her  husband's  concurrence.    See  Appendix,  No.  I. 
Adult,  and  husband  infant,  253. 
How  far  her  claim  in  respect  to  separate  property  is  satisfied  by  payments 

to  husband,  299. 
Her  adultery  no  bar  to  maintenance,  334. 
Policy  of  this  rule,  ibid. 

Her  maintenance  under  deed  of  separation  due  de  die  in  diem,  335. 
Her  debts,  when  separate  by  deed,  ibid. 

When  she  may  sue  out  a  Habeas  Corpus  against  her  husband,  339. 
Her  separate  use.    See  Separate  Use. 

WILL. 

A  married  woman  cannot  make  one,  284,  note. 

But  may  with  husband's  assent,  ibid. 

May  likewise  in  execution  of  power,  ibid. 

Of  husband  or  wife,  revoked  by  subsequent  marriage,  37. 

WISEMAN  (Dr.), 

His  evidence  in  Sussex  Peerage  case,  3,  note. 

WRIT 

Of  Supplicavit,  112,  note.    See  Supplioavit,  Writ  of. 


THE    END. 
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